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GENERAL AVIATION ACCIDENT LIABILITY 
STANDARDS ACT OF 1987 



THURSDAY, DECEMBER 3, 19«7 

U.S. Senate. 
Committee on Commerce. SaENCE, and Transportation. 

Subcommittee on Aviation. 

iVashinglon, DC 
The subcommittee met, pursuant to notice, dt 9:52 am. in room SR- 
2S3, Russell Senate OfTtce Building, Hon. Wendell H. Ford (chairman 
of the subcommittee] presiding. 

Staff members assigned to this hearing: Steve Palmer, professional 
staff member; Linda Lance, staff counsel; and Patty Hahn. minority 
staff counsel. 

OPENING STATEMENT BY SENATOR FORD 

Senator Ford. Good morning, ladies and gentlemen. We are a full 
committee now. 

This hearing is slightly different from the majority of those we have 
held this year, where we have focused on safety, capacity, and the 
quality of commercial air service. Today the Aviation Subcommittee un- 
dertakes an examination of the health of the general aviation industry, 
with particular attention focused on the need for Federal legislation to 
establish standards for liability arising out of general aviation aircraft ac- 
cidents. 

Senator Kassebaum. my friend and ranking member on this subcom- 
mittee, has introduced such legislation. S. 473, the General Aviation 
Accident Liability Standards Act of 1987. of which 1 am a cosponsor, is 
designed to ease the devastating burden of liability insurance costs on 
the general aviation industry, something which I believe is needed to en- 
sure its long-term viability. 

In 1979, U.S. manufacturers delivered approximately 17.000 general 
aviation aircraft Largely due to the increasing costs of liability settle- 
ments and insurance, the number of aircraft delivered dropped to ap- 
proximately 1500 in 1986. 

Cleariy, something must be done to save our manufacturing capacity 
before it disappears and we are reliant upon foreign products. And just 
as importantly, we need to ensure that flying remains affordable for the 
public, especially in light of a diminishing number of potential commer- 
cial pilots and their reduced experience levels. 
(I) 
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[ look forward to hearing trom our distinguished witnesses today. We 
are fortunate to have a panel of manufacturers, representatives from the 
two largest general aviation user groups, and an aviation aUorney, along 
with some distinguished elected officials, who will express their con- 
cerns and interest in this piece of legislation. 

And I appreciate very much them taking their time to appear today. 

Senator Kassebaum, do you have any statement you would like to 
make this morning? 

OPENING STATEMENT BY SENATOR KASSEBAUM 

Senator Kassebaum. Thank you, Mr. Chairman. 

Thank you for calling this hearing in a timely fashion. Product 
liability in its full scope has been a concern of the Congress for many 
years. It is an issue that touches all businesses and consumers. It has 
been very discouraging that we have not made more progress on this 
very important issue Uian we have, and certainly the aviation industry 
has been one that has been particularly touched by our inability to ad- 
dress it in a major way. 

Uist year the Commerce Committee did pass legislation, as a matter 
of ^t the same bill that I introduced this year S. 473. The bill in- 
corporates the amendments added in the Committee last year and t 
think it is an important piece of legislation. 1 have every confidence 
that the Commerce Committee will again report this bill out. 

I would hope that we could also then achieve some action on the 
Senate floor. 

You have staled well, Mr. Chairman, and it will be stated in the hear- 
ing, the consequences of our not taking action on aviation product 
liability legislation. It is significant to our aviation manufacturers and to 
the flying public, and I believe to the overall health of aviation in this 
country. 

So it is my hope that we can make the point in such a way that our 
colleagues in both the House and Senate will understand the extreme 
importance of addressing aviation product liability in particular, if we 
cannot indeed address the whole issue of product liability in its full 
scope- 
Mr. Chairman— 1 am pleased we are holding this hearing on the 
General Aviation Accident Liability Standards Act— legislation I 
introduced at the beginning of the 100th Congress. I introduced 
similar legislation in the 99th Congress. After careful scrutiny and 
several modifications of the first draft the Commerce Committee 
reported S. 2794 without objection. The legislation we are considering 
today contains provisions identical to those in S. 2794. 

Product liability has been an important issue in Congress for many 
years. There are few businesses and consumers not touched by the 
problem. Numerous efforts have been underuken over the past decade 
to achieve comprehensive product liability tort reform. 

Although I have supported these comprehensive measures in the past 
and will continue to do so, I have been discouraged by the lack of 
progress to date in dealing effectively with the problem. The failure to 
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act has had particularly harsh consequeiKes for the aviation industiy. 
Because of this lack of progress in addressing general tort reform I 
introduced legislation dt^ing specifically with the general aviation 
industry — the bill we are considering in this hearing. 

The heart of the bill is the creation of federS liability standards, 
including the retention of strict liability. The bill retains completely 
joint and several liability between the manufacturers of all subsystems 
and component parts and enacts comparative responsibility among other 
parties. It also establishes a 20-year statute of repose for aircraft and 
replacement parts— which begins anew each time a part is replaced. 

[ also want to make it clear what this bill does NOT do. It does not 
cap damages in any way. It does not cap or limit attorneys fees. It does 
not waive the responsibility to supply warnings against dangers 
regardless of the age of the product. Nor does It limit a person's right 
to sue. 

In 1979, over 17,000 general aviation aircraft were sold in the United 
States. In 1986 there were 1.49S units sold which is a 26 percent 
decrease from 1985. The year 1987 promises to be even worse. Product 
liabiUty costs Qudgments, settlements, and out of pocket defense costs) 
incurred by the industry have skyrocketed from S24 million in 1977 to 
S209 million in 1985, despite i)ie fact that general aviation accident 
rates have continued to decline. Unemployment in the domestic 
industry has risen to a staggering 65 percent. Such massive 
unemployment not only strips workers of a means of livelihood, it takes 
away the skills and dedicated work force necessary if we are to ever 
rebuild this industry. 

Technology and innovation are being stifled because of prohibitive 
product liabiUty costs. Airframe manufacturers are finding it 
increasingly difficult to fmd component manufacturers, as many 
businesses are totally giving up their aviation product lines as too costly 
to maintain. All of this adds up to even more American jobs lost The 
increasing export of our industry is a tragedy. 

The product liability problem facing the U.S. general aviation 
industry is much more than a domestic problem. The harm it causes is 
reflected in general aviation trade figures. Prior to 1981. U.S. general 
aviation exports contributed an annual multi-million dollar surplus to 
our nation's balance of trade. In 1981, and every year since, the U.S. 
general aviation industry has suffered significant trade deficits — 
contributing to the national trade deficit which has become a matter of 
grave concern. 

Foreign manufacturers stand to be big winners if this product liability 
problem is not resolved. Their tort liability pales in comparison with 
that of the large U.S. manufacturers. This is in large part due to the 
fact that they do not have the enormous numbers of aircraft in service 
in the United States, each of which remains a liability of the 
manufacturer, regardless of age. There is a significantly smaller per- 
centage of foreign aircraft in service in the United States subject to our 
domestic tort laws. That results in considerably lower liability risk and a 
considerable competitive advantage for foreign manufacturers. 
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This same lack of competitive pricing is taking its toll on the U.S. 
market as well. Cessna Aircraft the world's largest general aviation 
manufacturer, has suspended production of all piston engine aircraft 
through the 1987 model year. Piper Aircraft has stated it may be forced 
to manufacture only one piston engine aircraft and Beech Aircraft has 
cut back its production significantly. No training airplanes are being 
made in the United States. As foreign manufacturers move in to fill this 
near vacuum in domestic airplane supplies, the VS. industry's negative 
trade balance witt likely increase. 

The erosion of U.S. general aviation competitiveness is in great part 
the result of the devastating effects of our current product liability 
environment; its future is largely dependent on the resolution of the 
problem. The federal government regulates the industry from design to 
production; it regulates the training and licensing of pilots and 
mechanics; the air traffic control system is federally operated and 
regulated. The federal interest and presence in aviation is all pervasive 
except in one area — litigation is conducted under individual and widely 
varying state laws. Federal product liability standards, a cornerstone of 
this legislation, would provide uniformity and predictability. 

The other provisions of the legislation are fair and balanced to both 
plaintiff and defendant. Those provisions have three underlying 
objectives: compensation for innocent victims that is timely and fair, 
treatment of product manufacturers that is reasonable and just, and 
insurance that is available and affordable. 

Virtually all of the national general aviation consumer groups support 
S.473. This support for product liability reform by both manufacturers 
and users is unique. Today's hearing will provide additional evidence of 
a crisis facing the general aviation industry in this country. I believe we 
have the ability and the opportunity to moderate this crisis, if we have 
the courage to press ahead for reform of our liability system. 

Thank you, Mr. Chairman. 

Senator Ford. Thank you. Senator. 

Senator Exon. 

OPENING STATEMENT BY SENATOR EXON 

Senator Exon. Mr. Chairman, thank you very much. 1 want to con- 
gratulate you for calling this hearing. I appreciate the fact that Senator 
Kassebaum has introduced this bill once again. I was a cosponsor of it 
last year. I am a cosponsor of it again this year. 

I hope we can move this ahead very aggressively and get it passed in 
the 2nd session of the 100th Congress. I think it is indicative that we 
are finally getting around to doing something for general aviation, 
which oftentimes is the forgotten child or stepchild of aviation in 
general. 

And I simply say that general aviation is a tremendously unportant 
part of our overall aviation industry in the United States of America. 
We have given too little concern to it over the years. 1 believe that S. 
473 is a terribly important step in the right direction, and I strongly 
support iL 
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I have to go to the floor for another matter. [ will be back in short or- 
der to listen to the testimony today. 
Thank you very much, Mr. Chairman. 
Senator Ford. Thank you. Senator Exon. 
(The bill follows:] 
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IN THE SENATE OP THE UNITED STATES 

FMBXUAn 4, 1987 
<. Kabbibaum (for herself, Mr. Dolb, Mr. Dantobth, Mr. Inoute, Mr. 
BzoN, Mr. FOBD, Mr. Kastbn, Mr. Wallop, Mr. Fkbsslbk, Mr. 8i>bo- 
TIB, Mr. EuDiUN, Mr. Oabh, Mr. Hbine, Mr. Fbu., Mr. Zobinskt, Mr. 
MuKKOWBD, ud Mr. SiMFeON) introdnood die followiiv bill; whkh wm 
retd twice ud referred to the Committee on Commeree, Science, tod 



A BILL 

To r^fubte interstate oommeroe by providiiig for nmform stand- 
ards of liability for barm arinng out of general aviation 
aocsdentB. 

1 Be it enacts by the Senate and Hotae of Repretenta- 

2 (tves o/ the United Statei of America in Congreu assembled, 

3 That this Act may be cited aa the "General Aviation Aod- 

4 dent liability Standards Act of 1987". 

5 FINDINOS AND PUBPOBE 

6 Sbo. 2. (a) The Oongreu finds that— 
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2 

1 (1) tnngpoiUtion by ur of paasengen continuM 

2 to comprise an increasingly important component of the 

3 Nation's overall transportation system; 

4 (2) although the incidence of injuries to paasen- 

5 gen in general aviation acddents has decreased, the 

6 number of general aviation accident liabili^ claims 

7 against general aviation aircraft manufacturers and the 

8 amount of damages sought in such claims is increasing 

9 at disproportionate rates, beyond any relationship to 

10 the quality of the aircraft manufactured and in use; 

11 (3) the current system for determining liability and 

12 damages for compensating individuals injured in gener- 

13 al aviation accidents is inadequate; 

14 (4) competent general aviation manu&cturers and 

15 component part manufacturers are ceasing or limiting 

16 production of general aviation aircraft or some models 

17 of such aircraft because of the increasing costs and un- 

18 availabili^ of product liabili^ insurance; 

19 (5) the increase in the number of liability claims 

20 and the size of awards and settiements, and the ezces- 

21 sive time and expense devoted to the resolution of such 

22 clums, impose a substantial economic burden on gener- 

23 al aviation manufacturers and their dealers; 

24 (6) the Federal Government has an interest in the 

25 general aviation acddent Uatrility system because the 
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1 Federal Goreniment luu establiabed a comprehensive 

2 system for regulating general aviation, including — 

3 (A) establishing standards for design, ccm- 

4 atniction, and certification d general aviation 

5 urcraft, 

6 <B) establishing standards for maintenance of 

7 aircraft, licensing of repair hcilities, and licensing 

8 of persons who may perform or improve nuunte- 

9 nance, repairs, and inspections, 

10 (C) estahUshing standards for training and 

11 licenmng of pilots, 

12 (D) establishing a comprehensive ur control 

13 system, 

14 (E) conducting investigations to detennine 

15 die probable cause of aviation acddents and pre- 

16 vent future accidents, and 

17 (F) conductjng other activities necessary to 

18 assure a safe air transportation system; 

19 and this Federal system is the exclusive legal authority 

20 for regulating aviation operations and safety; 

21 (7) it is in the national interest to reduce unneces- 

22 sary expenditures related to general aviation accident 

23 lialriUty claims while providing more raind and more ef- 

24 ficient compensation for individuals banned in general 
26 aviation aooidents; and 
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1 (8) Federal aotiim to reform the general avution 

2 accident lialrility system wOl result in — 

3 (A) the nuuntenanoe of airworthy general 

4 aviation aircraft; and 

5 (6) a more rational general aviation accident 

6 liability ayetem. 

7 (b) It is die purpose of this Act to establish standards for 

8 determining liability for harm arising oat of general aviation 

9 accidents. 

10 DBFINITIONB 

11 8bo. 3. As used in this Act, the term — 

12 (1) "Administrator" means the Adrainistrator of 

13 the Federal Aviation Administration; 

14 (2) "claimant" means any person who brings a 

15 general aviation accident liability action subject to this 

16 Act, and any person on whose behalf such an action is 

17 brought, including — 

18 (A) the claimant's decedent; and 

19 (B) the claimant's parent or guardian, if the 

20 action is brought through or on behalf of a minor 

21 or incompetent; 

22 (3) "general aviation accident" means any acd- 

23 dent which arises out of the operation of any general 

24 aviation aircraft and which results in harm; 

25 (4) "general aviation aircraft" means any aircraft 

26 for which a ty^ certificate or an airworthiness certifi- 
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1 otte hu been iseued by tbe Admimstntor under the 

2 Federal Aviation Act of 1958 (49 App. TJ.S.O. 1301 et 

3 Beq.) wbicb, at the time nicb certifioete was originaUj 

4 iaaued, had a mariinuin seating capacity of fewer than 

5 twenty paaBengerB, and which is not, at the time of the 

6 accideot, engaged in icheduled paai'jnger oanying op- 

7 erations as defined in r^ulations issued under the Fed- 

8 end Aviation Act of 1958 (49 App. U.8.C. 1301 et 

9 seq.); 

10 (5) "general aviation manufacturer" meaiu — 

11 (A) the builder or manufacturer ti the air- 

12 frame of a general aviation aircraft; 

13 (B) tbe manufacturer of the engine of a gen- 
ii eral aviation aircraft; and 

15 (C) tbe manufacturer of any system, compo* 

16 nent, subassembly, or other part of a general 

17 aviation aircraft; 

18 (6) "hann" means — 

19 (A) property damage or bodily injuiy sus- 

20 tained by a person; 

21 (B) death resulting from such bodily iiqur^ 

22 (O pain and suffering which is caused'by 

23 such bodily injury; and 



,y Google 



10 

6 

1 (D) emotional harm Onclading bereavement 

2 and Iobb of affection, care, or society) which is 
S caused by such bodily injuiy; 

4 (7) "product" means a general aviation aircraft 

5 and any BjBtem, component, subassembly, or odier part 

6 of a general aviation aircraft; and 

7 (8) "property damage" means physical injury to 

8 tangible property, including loss of use of tangible 

9 property. 

10 pbbbhption: afplicabilitt 

11 Sbc. 4. (a) This Act supersedes any State law regarding 

12 recovery, under any legal theory, for harm arising out of a 

13 general aviation accident, to the extent that this Act estab- 

14 lishes a rule of law or procedure applicable to tlie clum. 

15 (b) Nothing in this Act shall be construed to supersede 

16 or to waive or affect any defense of sovereign immunity as- 

17 serted by the United States or any State. 

18 (c) Nothing in this Act shall be construed to affect the 

19 liabili^ of a manufacturer, owner, or operator of any aircraft 

20 that is not a general aviation aircraft, or a person who re- 

21 pairs, maintains, or provides any other support for any air- 

22 craff; that is not a general aviation aircraft, for damages for 

23 harm arising out of the operation of an aircraft that is not a 

24 general aviation aircraft. 
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1 (Hi No ri^t d ftctioD for hann eiiita under Has Act if 

2 that right would be iooonsutent with the proviBioiiB of asy 

3 applicable workers' oompensatioii law. 

4 (e) The provisicau of this Act shall apply only to — 

5 (1) any manufacturer, owner, or operator of ai^ 

6 general aviation aircraft, and any peracm who repurs, 

7 mftititaina, or provides any other support for such an 

8 aircraft; 

9 (2) any occupant of a geueral aviation aircraft at 

10 the time of a general aviation accident, and any person 

1 1 who brings an action for harm caused by such accident 

12 on behalf of such occupant; and 

13 (3) any nonoccupant of a general aviation aircraft 

14 at the tune of a general aviation accident, only if such 

15 nonoccupant is bringiiig an action for harm caused 1^ 

16 such accident which arises out of the harm to an oocu- 

17 pant of such aircraft at the time of such accident. 

18 UNIFOBH BTANDABDS OF LIABILITT FOB OHNEBAL 

19 AVIATION AGGIDBNTS 

20 Sbo. 5. (a) Any person claiming damages for harm aris- 

21 ing out of a general aviation accident may bring an action 

22 against a party and may recover damages from such party, if 

23 such party was negligent and such negligence is a proximate 

24 cause of the claimant's harm. 

25 (bXD Any person claiming damages for harm arising out 

26 of a general aviation accident may bring an action against a 
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1 general wriatbn manufaoturer of a product and may reoorer 

2 damages from such goneral aviation manufacturer if — 

3 UU 1^ product, when it left the control (rf the 

4 manufacturer, was in a defective condition unreascm- 

5 ably dangerous for its intended purposfl, according to 

6 engineering and manufacturing practices which were 

7 reasonably feasiUe; 

8 (B) the defective condition is a proximate came of 

9 the claimant's harm; and 

10 (0) the general aviation aircraft was being used at 

11 the time of Uie accident for a purpose and in a manner 

12 for which it was designed and manufactured. 

13 (3) Any person claiming damages for harm arising out of 

14 a general aviation accident may bring an action against a 
16 general aviation manufacturer of a product and may recover 

16 damages from such general aviation manufacturer if — 

17 (^ at die time the product left the control of tbe 

18 manufacturer, die manufacbirer — 

19 G) knew, or in the exercise of reasonable 

20 care should have known, about a danger connect- 

21 ed with die product that caused the dumant's 

22 harm; and 

23 Ci) Uled to provide the warnings or instmo- 

24 tions that a person exennsing reasonable care 

25 wotdd have ptivided widi respect to the danger 
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1 which caused the harm alleged by the claimant, 

2 unless such wanungs or inBtruotions, if provided, 
8 would not have materiallj affected the conduct of 

4 the user of the product; or 

5 (6) after the product left the control ol the geoer- 

6 al aviation manufaoturer, die manufacturer — 

7 0) knew, or in the exercise of reasonable 

8 caie should have known, about the danger which 

9 caused the claimant's harm; and 

10 (u) failed to take reasonable steps to provide 

11 warnings or instructions, after the manufacture of 

12 the product, which would have been provided by a 

13 person exercising reasonable care, unless such 

14 warnings or instructions, if provided, would not 

15 have materially affected the conduct of the prod- 

16 uct user; 

17 and the faflure to provide warnings or instmotions described 
16 in subparagraph (A) or (B) of this paragraph is a proximate 

19 cause (rf (he claimant's harm. 

20 (3) Any person claiming damages for harm arising out. of 

21 a general aviation accident may bring an action agunst a 

22 general aviation manufacturer of a product and may recover 

23 damages from such general aviation manofiwtnrer if — 

24 (A) the manufaoturer made an express vrarraaty 

25 with respect to the product; 
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1 (B) such warranty relates to that aspect of the 

2 product which caused the harm; 

3 (G) die product failed to conform to such war- 

4 ranty; and 

5 (D) the hilure of the product to conform to such 

6 warranty is a proximate cause of the claimant's harm. 

7 (cKl) In an action governed by subsection (b) of this 

8 section, a general aviation manufacturer shall not be liable if 

9 such manufacturer proves, by a preponderance of the evi- 

10 dence, that — 

11 (A) the defective condition could have been cor- 

12 reeled by compliance with action described in an air- 

13 worthiness directive issued by the Administrator or a 

14 service bulletin issued by the manufacturer of tiie prod- 
.If uct; and 

16 (6) such directive or service bulletin waa issued at 

17 a reasonable time before the date of the accident and 

18 after the product left the control of die general aviation 

19 manufacturer. 

20 (2) In any action governed by subsection (b) of this sec- 

21 tion, evidence of compliance with standards, conditions or 

22 specifications established, adopted or approved by the Fedn-- 

23 al Aviation Administration shall be admissible with regard to 

24 whether the product was defective and unreasonably danger- 

25 ous for its intended purpose. 
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1 OOHPAXA.TIVB BH8P0NBIBILITT 

2 8bc. 6. (a) All actioiu for harm arising out of a general 

3 aviation accident shall be governed by the principles of com- 

4 par&tive responsibility. Comparative responsibility attributed 

5 to the claimant's conduct shall not bar recovery in an action 

6 under this Act, but shall reduce any damages awarded to the 

7 claimant in an amount proportionate to the responsibili^ of 

8 the claimant. The trier of fact shall determine comparative 

9 responsibility by making findings indicating the percentage of 

10 total responsibility for the iulaimant's harm attributable to the 

11 claimant, each defendant, each third-party defendant, and 

12 any other person not a party to the action. 

13 (b) Except as provided in subsection (c) of this section, a 

14 defendant is severally but not jomtiy liable in any action for 

15 harm arising out of a general aviation accident, and the liabil- 

16 ity of any defendant in any such action shall be determined 

17 on the basis of such defendant's proportionate share of re- 

18 sponsibility for the claimant's harm. 

19 (c) In any action for harm ariang out of a general avia- 

20 tion accident — 

21 (1) a general aviation manufacturer who is the 

22 builder or manufacturer of the airframe of the general 

23 aviation aircraft involved is jointiy and severally liable 

24 for harm caused by a defective system, component, 

25 subassembly, or other part of such aircraft that the 
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1 manufaohirer installed or certified u part erf the origi- 

2 nal type design for such aircraft; and 

3 (2) a general aviation manufacturer who is the 

4 nunofacturer of a aystem or component of the general 

5 aviation aircraft involved is jointly and severally liable 

6 for damages caused by a defective subassembly or 

7 other part of such system or component. 

8 (d) A general aviation manufacturer and any other 

9 person jointly Usble under subsection (o) of this section shaU 

10 have the ri^t to bring an action for indenmity or contribu- 

11 tion against any person with whom they are jointly liable 

12 under subsection (c) of this section. 

13 TDIB LIMITATION ON LIABILITT 

14 Sec. 7. (a) Except as provided in subsection (b) of this 

15 section, no civil action for harm arising out of a general avia- 

16 tion accident which is brought agunst a general aviation 

17 manufacturer may be brought for harm which is alleged to 

18 have been caused by an aircraft or a system, component, sub- 

19 assembly, or other part of an aircraft and which occurs mate 

20 than— 

21 (1) twenty years from — 

22 (A) the date of delivery of the aircraft to its 

23 first purchaser or lessee, if delivered directly from 

24 the manufacturer; or 
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1 (B) the date <si fint delirflr; of die aircraft to 

2 a person engaged in the buaineBa at selling or 

3 leasing suoli an urcraft; or 

4 (2) with respect to an; sTStem, oomponent, subas- 
6 sembly, or other part which replaced another product 

6 in, or viadh was added to, the aircraft, and which is 

7 alleged to have caused the oUimant's harm, twen^ 

8 years from the date of the replacement or addition. 

9 (b) Sabsection (a) of this section does not apply in the 

10 case of harm to a claimant which occurs after the period set 

11 forth in subsection M of Uiis section if the general aviation 

12 manufacturer or the seller of the product that caused the 

13 claimant's harm gave an express warranty that the product 

14 would be suitable, for the purpose for which it was intended, 

15 for a longer period of time. 

16 (c) Nothing in tins section shall be consbued to affect a 

17 person's duty to provide, after the sale or lease of an aircraft, 

18 to aircraft owners, and to repair facilities to which a license 

19 or certificate to perform repairs has been issued by the Ad- 

20 ministrator, additional or modified warnings or instnictiona 

21 regarding the use or maintenance of such uroraft or any 

22 system, oomponent, or other part of such urcraft. 

23 BUBBBQUBNT BBUBDIAL MBASDBBS 

24 Sbo. 8. In any general aviation accident liability action 

25 governed by this Act, evidence of any measure taken after an 

26 event which, if taken previously, would have made Hie event 
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1 lesB likely to occur is not admissiblfl to {voride liitnHty. Such 

2 evidence is admiggible to the extent permitted under rule 407 

3 of the Federal Aules of Evidenoe. 

4 ASMISSIBIUTT OF OBBTAW BTIDBNOB 

5 Sbc. 9. In an action governed by this Act, evidence (A 

6 Federal, State, or local income tax lialnli^ or any Social 

7 Security or other payroll tax liability attributable to past or 

8 future earnings, support, or pro&ta and the present value oi 

9 future earnings, support, or profits alleged to have been loat 

10 or diminished because of harm arisiag out of a general avia- 

11 tion accident is admissible regarding proof of the claimaot's 

12 harm. 

13 PUNITIVE DAMA0B8 

14 Sbc. 10. (a) Punitive damages may be awarded in an 

15 action under this Act for harm arising out of a general avia- 

16 tion accident only if the claimant establishes by clear and 

17 convincing evidence that the harm suffered was the direct 

18 result of conduct manifesting a conscious, flagrant indiffer- 

19 ence to the safe^ of those persons who might be harmed by 

20 use of the general aviation aircraft involved, 

21 (b) Evidence regarding the financial worth of a defeud- 

22 ant or the defendant's profits or any other evidence relating 

23 solely to a claim for punitive damages imder this Act is not 

24 admissible unless the claimant establishes, before any sudi 

25 evidence is offered, that the claimant can present evidenoe 

26 that will establish prima facie proof of conduct manifestiiig a 
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1 eonwnouB, flagrant indifferenoe to the safety of those persons 

2 iiriio roi^t be harmed bj use of die general aviatioQ aircraft 
8 iDTtdved. 

4 (o) Li any (nril action in which the alleged harm to the 

6 claimant ia death and the applicable State law provides, or 

6 has been construed to provide, for damages only pomtive in 

7 nature, a defendant may be liable for any such damages por- 

8 suant to the provisions of this Act regardlesa of whether a 

9 claim is asserted under this section. The recovery of any such 

10 damages shall not bar a claim under this section. 

11 TUB LUnTATION ON BBDfQINO ACTIONS 

12 8bo. 11. (a) Any action for harm arising out of a gener- 
18 al aviation accident shall be barred, notwithstanding any 

14 State law, unless — 

15 (1) the complaint is filed within two years after 

16 the date on which the accident occurred which caused 

17 the claimant's hann; and 

18 (2) the summons and complaint are properly 

19 served upon the defendant within one hundred and 

20 twenty days after the filing of such complaint, unless 
21^ the par^ on whose behalf such service is required can 

22 show good cause why such service was not made 

23 , within such one-himdred-and-twenty-day period. 

24 Paragraph (2) of this subsection shall not apply to service of 

25 process in a foreign country pursuant to rule 40) of the Fed- 

26 eral Rules of Civil Procedure or any similar State law. 
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1 SANOnoNa 

2 Sbo. 12. It is the intent of Congress that, with rapect 

3 to any action governed by this Act, the sanctions for vudation 

4 of rule 11 of the Federal Bules of Civil Prooedure, inclading 
6 orders to pay to the other party or parties the amount irf their 

6 reasonable expenses, including a reasonable attorney's fee, be 

7 strictly enforced. 

8 jusiSDionoN 

9 Sbo. 13. (a) The district courts of the United States, 

10 coDcurrently with the State courts, shall have raigiDal juris- 

11 diction, without regard to the amount in oontrorersy, in aU 

12 civil actions for harm aiising out of a general aviation aod- 

13 dent and in all actions for indemni^ or contribution described 

14 in section 6(d) of this Act. 

15 (b) A civil action which is brought in a State court may 

16 be removed to the district court of the United States for the 

17 district embracing the place where the action is pending, 

18 without the consent of any other par^ and without regard to 

19 the amount in controversy, by any defendant against whom a 

20 olium in such action is asserted for harm arising out of a 

21 general aviation accident. 

22 (c) In any case commenced in or removed to a district 

23 court of the United States under subsection M or (b) of this 

24 section, the court shall liave jurisdiction to determine aU 

25 claims under State law that arise out of the same general 

26 aviation accident, if a substantial question of fact is common 
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1 to the claims under State law and to the Federal clum, de- 

2 feme, or counterclaim. 

3 (dHD A civil action in which the district courts of the 

4 United States have jurisdictian under subsection (a) of this 

5 section may be brought onl; in a district in which— 

6 (A) the accident giving rise to the claim occmred; 

7 or 

8 (B) any plaintiff or defendant resides. 

9 (2) In an action pending in a district court of the United 

10 States under paragraph (1) of this subsection, a district court 

11 may, on motion of any party or its own motion, transfer the 

12 action to any other district for the convenience of parties and 
IS witnesses in the interest of justice. 

14 (3) For purpoaes of this Bubaection, a corporation shall 

15 be considered to be a resident of any State in which it is 

16 incorporated or ticenaed to do business or is doing business. 

17 SBVBBABILITT 

16 Sbo. 14. If any provision of this Act or the i^lication 

19 of Uie provision to any person or circumstance is held invalid, 

20 the remainder of this Act and the application of the provision 

21 to any other person or circumstance shall not be affected by 

22 such invalidation. 

25 BFFBOnVB DATB 

24 Sbo. 15. W This Act shall apply to any civil action for 

26 hann arising out of a general aviation accident which is filed 
26 <m or after the date of enactment of this Act. 
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1 (b) If an action governed 1^ this Act is filed withiii one 

2 hundred end ei^ty days after the date of enactment of this 

3 Act, liberal leave shall be given to & party to amend say 

4 ideading, motion, statement of jiirisdictioii or venue, or other 

5 matter to conform to the provisions of this Act. 

Senator Ford. Our first witness ttiis morning is the distinguished 
Congressman from Kansas. Dan Glickman. Congressman. 

STATEMENT OF HON. DAN GLICKMAN. U.S. REPRESENTATIVE 
FROM KANSAS 

Mr. Gleckman. Thank you. Senator Ford and my colleague from 
Kansas, Senator Kassebaum. 

I would ask that my entire statement appear in the record so I could 
summarize the statement. 

Senator Ford. Without objection, your total statement will be placed 
in the record. 

Mr. GucKMAN. Mr. Chairman. I testified before this committee last 
year and this year there was a hearing before the Public Works 
Subcommittee chaired by Norm Mineta of California. At that time I 
told him I remembered the song called "Where or When." which starts 
out "It seems we stood and talked like this before.' 

This is an issue that we have been talking about for a long time, and 
unfortunately there has been no legislative remedy. And in the process, 
a lot of folks in my town have lost jobs in an industry that was vibrant, 
a very American industry, particularly in rural America and corporate 
America, small business. 

It has dissipated rather dramatically, and we can do something about 
that. This legislation offers that opportunity. Therefore it is critical that 
hearings like this one be held and markups be reported. 

I am pleased to report that I have sponsored similar legislation to 
Senator Kassebaum and yourself. There are over 140 sponsors in the 
House. I expect to have a majority of the House eariy next year. Those 
people have a wide range of different philosophies. 

I have been told by Chairman Mineta of the Public Works 
Subcommittee on Aviation tfiat he will hold a markup on this legisla- 
tion. 32 out of the 50 members of the Public Works Committee in the 
House are sponsors of this bill. 

So we hope that we can in fact gel it moving. It is a very difficult 
proposition to move because of peculiar problems in terms of who sup- 
ports and particulariy who opposes this bill and how it is tied in with 
general product liability legislation, which we have tried to separjue 
itpait 
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But what I thought I would do today, Mr. Chairman, is not tell you 
what the problem is. We have very capable people, including Mr. 
Robert Martin from Wichita representing Beech Aircraft, who can go 
into the peculiarities of the problem. But I think we have got to tallc 
about why this industry is unique and why we need to Federalize 
liability as it relates to aviation. 

First of all. as I say. general aviation products are Federally regulated 
from design through production and throughout the product's service 
life, including maintenance activities. Pilots are regulated through train- 
ing and licensing through the Federal government Repair and main- 
tenance facilities are regulated. The air traffic control system is regu- 
lated. 

Therefore, there is no aspect of this industry which is not subject to 
Federal control. General aviation, as well as all aviation, from birth to 
death is Federally regulated, substantively regulated. 

So why should the liability system be a hodge-podge of different 
state actions? It does not make any sense in the world. There are a few 
other industries like this that are Federally regulated, but none where 
you cannot even take your product and move it unless Uncle Sam tells 
you you can. 

And it does not make any sense to me that there should not be a con- 
forming system of liability around this country to detemiine how 
people who are injured can fmd redress in the courts. 

Second, airplane users, the consumer groups in this case, the pilots, 
the business owners, the AOPA. NBAA, all have a compelling interest 
in solving this crisis. They are the ones that cannot buy airplanes at cur- 
rent market prices, which have increased by an average of $100,000 per 
airplane to cover liability costs alone. 

Those groups, AOPA. NBAA. and others, support this bill. So one 
maybe could make an argument in the general product liability area 
that consumer groups — the Consumer Federation of America and 
others — have taken opposition to the bill, but in this case we have the 
support of the manufacturers and the consumers and the users. And I 
think that this is an area where we have not polarized, like we have in 
those areas. 

Third, general aviation tort law has become highly specialized, with 
nuances and issues that are not generally considered part of general tort 
law. Aviation insurance is not included under the antitrust exclusions of 
the McCarran-Ferguson Act. Thus it is not immune from the antitrust 
laws. 

Reform to this special body of law as a result is distinct and warrants 
special action, as I have proposed. 

Fourth, as I have told you before, I think this is a jobs and a competi- 
tiveness issue, and I think you agree with that. The legislation that 
Senator Kassebaum has proposed is fair and balanced. There are no 
caps on judgments. There are no limits on contingency fees. 

Mr. Chairman, some groups want us to do nothing. Some believe 
that Federalization of this issue removes the rights of plaintiffs. Some 
believe that this is the nose under the camel's tent 
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I have talked with people, for example, who are involved in the legal 
profession, of which I am. and they have said to me: Mr. Glicknum. 
your bill is really quite reasonable, but my goodness gracious, if we go 
down your road and Senator Kasscbaum's road, next the door opens to 
everything else. 

Well. ( disagree, i have told you. Federal regulation of aviation is 
unique and justifies a different treatment of liability laws than Federal 
regulation of paper containers that is not required to be regulated by 
Uncle Sam at every stage of imagination. 

Some people want us to do nothing, quite truthfully, because they 
are afraid that the merits of the proposal might trickle their way into 
other liability issues. Well, that may be true, and I happen to support 
Federalization of liability generally as well, but not at the expense of 
this particular piece of legislation. 

We have a good bill to address a serious national problem. If we do 
nothing, I believe that the death knell of general aviation comes closer 
than it ever has been before. We have the opportunity to do something 
that is balanced, that is moderate, that is fair, that does not lake 
anybody's rights away, that helps an industry do its best to survive. 

So I appreciate the fact that you have allowed this hearing to lake 
place. I will do my best to work with you in any way I possibly can on 
the House side to see that it passes. 

Thank you very much. Mr. Chairman. 

Senator Ford, Congressman. let me ask one question. You have I 
think laid out pretty well the progress of your legislation in the House, 
and with 32 members of the committee as cosponsors that indicates that 
there may be favorable consideration in the committee. 

So your piece of legislation is moving like we hope this one will 
move here. Am I correct that a large portion of general aviation 
manufacturing is located in your state? 

Mr. Glickman. It is. 

Senator Ford. What effects will the bill have on the Kansas portion 
of the industry? 

Mr. Glickman. Well, in my judgment, and ihe industry will follow 
me and Mr. Martin will know more specifically about that, it will have 
a significant stimulus on the purchase of new general aviation airplanes, 
for a variety of reasons. 

One. regularizing liability will reduce the cost of the liability com- 
ponent of an airplane and reduce the costs of the airplane itself. 

Second of all. passage of this bill will encourage users who have not 
bought airplanes, have been big into used, the secondary market of 
general aviation airplanes — and there are a lot of those around, old tech- 
nology airplanes — this bill will encourage them, particularly if we have 
a statute of repose to start buying new airplanes again. 

I cannot tell you how many Jobs that means. We have lost well over 
80 percent of the jobs that we had since I first came into Congress, and 
that is an awful lot of jobs, not only at Beech. Cessna, and Learjet. but 
at Hper and all the subcontractors, all the people that have to do busi- 
ness with this. 
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We have just seen an American industry almost vanish before our 
eyes. So I cannot tell you for sure what will happen, but it has to be 
bullish. I truly believe that. 

Senator Ford. Is there any difference in the liability of a foreign 
manufactured airplane than an American manu^tured airplane? 

Mr. GucKMAN. in this country? 

Senator Ford. Yes. 

Mr. Glickman. No. [ believe that they are subject— if they are 
licensed to do business in this country, they are subject to the same 
laws, assuming that they have assets in this country and can be reached. 

Senator Ford, The same liability as it relates to the aircraft? 

Mr. GuCKMAN. That is correct 

Senator Ford. Fine. 1 have no further questions. 

Senator Kassebaum? 

Senator Kassebaum. I have none either, other than to say that I think, 
Dan, that you have done a very good job laying out the devastating im- 
pact of not having any overall uniform Federal legislation that can help 
us with this liability issue in aviation. 

It is unique and you spelled that out very well. And I think what 
^ould concern us is not only the present situadon, but the foture and 
the future of general aviation in this regard. 

Thank you. 

Mr. GucKMAN. Thank you. Nancy. 

Senator Ford. Thank you. Senator Kassebaum. 

Thank you. Congressman. Oh, excuse me. I am very sorry. 

Mr. GucKMAN. They use small airplanes in Arizona. 

Senator Ford. You came in so quiedy. I saw when Jack came in and 
left and I thought you went with him. I apologize. 

OPENING STATEMENT BY SENATOR McCAIN 

Senator McCain. Thank you. Mr. Chairman. I will try to be more 
visible in my presence. 

Senator Ford. You do very well, you do very well. 

Senator McCain, Thank you, Mr. Chairaian. 

I know we have other important witnesses, but first of all I would 
like to express my appreciation to Congressman Glickman for the 
leadership he has displayed on this issue for a long, long time. 

I had the privilege of working with him in the House ^d he is of 
course one of the most highly respected members. But also, on this 
issue he is perhaps the most knowledgeable. 

And Dan. I would just like to make a couple points that perhaps you 
could comment on, one on another issue that the chairman has been 
very interested in. and that is the problem of airline safety. 

Witnesses, expert witnesses before the Aviation Subcommittee, have 
stated that we have fewer and fewer qualified pilots to move into the 
pilot and copilot positions on the airliners. And with the recent crash 
up in Denver, as you know, there is some question about the ex- 
perience of both pilot and the copilot. 
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A number of expert witnesses have pointed out to this committee 
that the lack of ability of young men and women in America to fly 
small airplanes because they simply cannot afford it. and the dis- 
appearance of the general aviation industry in this country, are going to 
have an impact ultimately on aircraft safety, and airline safety, whidi I 
think is an important point. 

The other important point 1 think is the issue of the trade imbalance. 
If all the aircraft that are used in this country are made overseas. I is 
going to have significant impact not only on jobs, but on our continu- 
ing problem with the trade imbalance. 

And I do not have to tell anybody on this panel that one of the most 
important aspects, not just of the economy of Kansas but of this entire 
nation, was the thriving domestic general aviation industry we had in 
this country, which we are now seeing disappear. 

I think it is important to point out that a $70,000 per airplane in- 
surance cost added onto the cost of an airplane is not going to bode 
anything or foretell anything but the demise of the genera) aviation in- 
dustry in this country. 

The position of the trial lawyers that this somehow, as you mendoned 
in your statement, would open the door for further legislation whkli 
would be restrictive in nature, I fmd bogus and [ fmd it in fact an in- 
sult to the intelligence of those of us who are familiar with the issue. 

Mr. Glickman. I would just comment on the safety issue, because I 
know that you and especially Senator Kassebaum and Senator Ford 
have been involved in ^is. What we are doing in the current system b 
encouraging the domination of this market by older and older airplanes, 
because it is too expensive to buy new ones. 

And so older and older airplanes are not retrofitted for the most part 
with newer and newer equipment, whether it is collision avoidance type 
equipment or newer engines and that kind of stuff. 

So in a curious bit of irony, what we are doing through failure to 
pass this legislation is probably encouraging older technology in the 
skies, not newer technology. Now, that is exactly what I would think 
that those who are interested in safety would be opposed to. 

Those who are here testifying at the end of this hearing that they do 
not want to see any change would want us to have newer airplanes on 
the market that could maybe have all sorts of systems and that could 
avoid collisions and all this kind of stuff 

These same people are encouraging the technology not to move for- 
ward, because you cannot afford to buy these newer airplanes. 

Senator McCain. Thank you. 

Thank you, again, Dan. And I hope that we would have the oppop 
tunity of moving forward with this legislation. The problem has been 
with us for a long time and I am hopeflil we can see some action in 
this Congress. Thank you, Dan. 

Thank you, Mr. Chairman. 

Mr. Glickman. Thank you very much. 

Senator Ford. Thank you very much. 

[The statement follows;) 
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SrATnaNT or Hon. Dan Guckman, U.S. RcpunNTAnvi From Kansas 

First I want to thank Chairman Ford for holding this most important hearing on 
the product liability problems facing the general aviation industry. Each day as 
more and more Jobs are being lost and fewer and fewer general aviation planes are 
being manufoctured In this country, the necessity for action on our part becomes 
even more clear. Time is nmnins out for this industrv and therefore it is critical 
that hearings like this one be held and that you proc e ea to mark up the legislation I 
have introduced in the House and Senator Kaasebaum has here in the Senate. My 
bill is H.R. 2238, the General Aviation Standards Act. Here in the Senate, the bill is 
S. 478, the General Aviation Accident Standards Act. 

Of all the ConunitteM looking at this, I am confident that this Committee, with 
its long interest and dedication to aviation and its work on this in the last Congress, 
will recognize the desperate situation of the general aviation industiy, take the lead 
OD this matter and report this bill witiiout delay. I am pleased that support for this 
legislation grows each day in tiie House with over 140 coeponeors from both parties 
huding a wide range of differing philoeophiee. I am hoperal that this bearing will 
impress upon my colleagues the seriousness of tiie crisis and the need for this type 
ot leKislatum bong enacted this ssasion. 

Bemg from Wii£ita, the home of Cessna, Beech and Gates Leaijet, gives me a spo- 
cial undentanding of the problems now boed by the general aviation conuntmity. 
Paramount among these is the dramatic increase in product liability costs which 
burdens both manufacturers and constuuers. Driven by sizable and unpredictable 
court judgments and settlementa, the ^rodtict Ualnlily coets facing aircraft manufac- 
turers are literally destnqring the vialulity of this industry. In some cases, insurance 
costs alone now exceed labor costs, averaging $100,000 per airplane. In 1979, over 
17,000 general aviation aircraft were sold ^ U.S. manufacturers, while in 1986 
there were only 1496 sales. Hurt is a decline of nearly 90%. Tliis situation is clearly 
reflected in an analysis by the Commerce Department of American industries and 
their growth, which showed that t^e general aviation industry ranked 211 out of 
211 industries rated and the sewing machine industiy, which was rated just ahead 
of general aviation, did significantly better. Unfortunately, had there been more in- 
dustries rated in the analyBis, it is very likely general aviation would probably still 
have been last on the list. lUs presents a very Dieak picture, one which I feel could 
destroy the nation's mneral aviation industry unless we move forward HJL 2238. 

This problem doesn^t just aJFfect manufacturers. It is a problem for general avia- 
tion users who are faced with aircraft prices which have become prohibitive to 
many. This in turn creates a safiety problem because it is keeping some aircraft 
flying that should be retired. Owners are stretching out the use of tneir aircraft in- 
stead of buying newer and safer aircraft with price togs that include high liability 
insurance premiums. 

The most obvious and troubling outgrowth of this dire situation, however, is the 
loss of jobs to those who rely on this industry for their livelihoods. In my district 
al<me, over 26,000 people have been laid off from their aviation industry jcns. Wich- 
ita does not stand alooe in this crisis. One of our colleagues frnn Pmnsylvania in- 
formed me that the Lgrcoming Company, a manufacturer of piston engines in Wil- 
liamsport, laid off over 1200 woriurs between 1981 and 1986. Ihe company is now 
merating at 20% of its tnierating capacibr. Other areas have also been hard hit, as 
Committee members are Ukely aware, and need relief. 

There is noquestion that something must be done now to turn this situation 
around. H.R. 2288 is aimed at addressing one key problem facing the aviation indus- 
try. Specifically, the bill would provide uniform rules of liabilitv law for leases re- 
sulting from general aviation accidents. Unlike other prodttct liaoility bills, this 1^- 
Istation Is a moderate approach. It does not cap damages nor does it cap attorneys' 
fees. It is based on carnut studies and consideration of the various measures that 



luve been considered in the past, plus tbe special issues that are involved in avia- 
tion accidents. It is designed with the interests of both those who use and those who 
manufacture planee in mind. It is fair and balanced legislation. Becuase of this bal- 
ance, the only really relevant consumer groups, the owners and operators of theee 
g lanes, as represented by the Aircraft Owners and Pilots Associatioa, the National 
usinees Aircraft Association and others, have come on board as advocates of the 
biU. 

To hi^ilight the main features of our bill: 

1. Hie Federal courts would have jurisdiction over all general aviation cases in 
light of the Cact that the industry is federally r^ulated from top to bottom. All gen- 
eral aviation accident cases would be subject to its stibstantive fvovisions, wheuier 
the case is filed in State or Federal court 



,y Google 



28 

2. Damages would be bawd on comparative responsibility, with damages allocated 
among reaponsible parties on a percentage basis. 

3. Manufacturers would be jointly liable for a product defect — but no parties other 
than manufacturers would be jointly liable. 

4. Manufacturers of airframes, powerplants, components and subassembtiee could 
be held liable for equipment which is "unreasonably dangerous for its intended pur- 
pose" as well as for negligence. They would also be held liable for failure to supply 
reasonable waminga against dangers which are known or should have been known 
to the manufacturer. 

5. Non-Manufacturers (Pilots, Fixed Based Operators, Air Traffic Controllers, etc.) 
could be held liable only for their own actions. 

6. Manufacturers would be given certain defenses to liability including a state of 
the art defense and a defense that the plaintiff misused the product 

7. Evidence of claims for punitive damages could be presented at trial only if the 
claimant first ahows that there is reason to believe that the defendant acted with a 
conscious flagrant indifference to the safety of others. 

8. Evidence of income tax liabUities and other payroll deductions which Himiniah 
earnings claimed to have been lost would have to be considered at trial. 

9. T^e liability of manufacturers and suppliers of repair and replacement parts or 
components would be limited to a period of 12 years. 

10. Attorneys' fees could be recovered by the winning part if it could be shown 
that the other party's claim was frivolous. 

While I realize that other industries have confronted product liability problems, I 
think it is clear, for a number of reasons, that aviation warranta nwcial consider 
ation irreepective of whether action js taken of a general prodtict liwility bill. Fint 
and most importantly, this industry iB unique in the extent to which the Federal 
Government is involved in iU operation. Gieneral Aviation products are fedaralh 
regulated from design through production and throughout the product's service lin 
including malntanance activities. Pilots are regulated through training, Ucensing 
end operating procedures. The mechanics and repair facilities that maintain tiie 
products are also regulated as to the training and scope of the work they perfbrm. 
The air traCRc control system, on which pilots rely, is federally operated and inter- 
state in scope. Indeed, there is no aspect of this industry which is not subject to 
federal control. 

Second, as noted above, airplane users, the relevant consumer group in this cass, 
have a compelling interest in resolving this crisis. They are the ones who cannot 
afford airplanes at current market prices, which as I noted, have increased by an 
average of $100,000 per airplane to cover liability costs altme. This realit; has led 
the Aircraft Owners and Pilots Association, the National Business Aircraft Avocia- 
tioD and othen to take an active role in working toward passage of this l«gislati(m. 
The support of aviation consumers is unique in the product liability arena, which 
has generally been polarized wiUi consumers and advocates of tort reform iritted 
against one another. 

Third, general aviation tort law has become highly specialized with nuances and 
issues that are not generally considered part of general tort law and aviation insur- 
ance is not included under the anti-trust exclusions of the McCarran-Ferguson Act 
T^us it is not immune from the anti-trust laws. Reform to this special body of law, 
as a result, is distinct and warrants specific action as I have propoiMd. 

1 urge you to closely consider the testimony you are about to hear and realise 
that, without your support, a vital industry could likely die. 

Senator Ford. The first panel of witnesses will consist of three 
gentlemen: Edward W. Stimpson, President of the Genera! Aviation 
Manufacturers Association; Frederick B. Sontag. President of Unison 
Industries and Slick Aircraft Products; and Robert Martin. Senior 
Partner of the law firm in Wichita. Kansas. 

Mr. Stimpson, we will ask you to go first. 
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STATEMENT OF EDWARD W. STIMPSON. PRESIDENT. 
GENERAL AVIATION MANUFACTURERS ASSOOATION 

Mr. Stimpson. Thank you, Mr. Chairman. Thank you very much for 
having this hearing today. Mrs. Kassebaum, Senator McCain. 

Mr. Sontag, as you mentioned, is President of Unison Industries, 
manuteturer of magnetoes in Rockford, Illinois, which makes com- 
ponents for general aviation airplanes, a small business. And Mr. 
Martin from the Martin. Pringle law firm in Wichita. Kansas, has been 
very active in this legislation and has been associated with Beech 
Aircraft for a number of years. 

I know that aviation safety has been a matter of major concern to 
this committee this year, and fortunately the general aviation accident 
rate, as you see from the chart has continued to improve for the last 40 
years. And last year was the best year in the history of general aviation. 

And this is certainly not an accident in its own right, because much 
has been done by both government and industry to improve general 
aviation safety. Training has gotten better, airplanes are better. 

I think some of the actions that you have taken yesterday in the con- 
ference on improving our airport and airways system, legislation on 
Mode C. more reliever airports, are all certainly helpful and have con* 
tributed to this ever improving safety record. 

Nonetheless, this legislation is badly needed that you are considering 
here in this a>mmittee, for a number of reasons. The vitality of the 
general aviation manufacturing industry has been severely impaired. 

Mr. Glickman mendoned that several years ago we were doing nearly 
18,000 airplanes a year. This year the industry will deliver slightly over 
1.000 airplanes. Needless to say. a drop from 18.000 to 1,000 has 
severely impacted employment in the industry. The employment today 
is only about 70 percent less than it was several years ago in the early 
eighties and the late seventies. 

Now, product liability costs remain the single largest factor in the 
production of a new single engine piston airplane today. Many models 
are no longer being produced. No new training aircraft are being made 
JD the United States today. 

And this factor that you were jusi talking about a minute ago, the col- 
leges and universities who are trying to cope with the ever-increasing 
pilot shortages cannot buy new airplanes today. They are going out and 
they are buying remanufactured airplanes. 

They are searching throughout the whole country, looking where can 
we get low time used airplanes that we can fix up and put in our col- 
leges and universities, so we can meet this pilot demand. 

There is a real message here, and the fact that we are not producing 
new training aircraft in the United States today is really a tragedy. And 
1 think the witness before the committee here last week. Colonel 
Bonnan, I understand gave an unexpected boost to this legislation when 
he talked about, you know. I am no longer sitting in an airline cor- 
porate office, but I am out here flying on weekends. I am going to air- 
ports: I see people who are not learning to fly. 
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You see what is out there in costs, and I think any objective observer 
of what is going on out here in America certainly recognizes we have a 
problem. 

Mr. Glickman mentioned that the general aviation fleet today is an 
aging fleet. There arc 215,000 airplanes in that fleet. The average age of 
a single engine airplane out there today is 20 years of age. 

Just imagine how many automobiles, if the fleet out there was 20 
years of age, there would be in the automobile fleet. Over half the fleet 
of the aircraft today was built in 1968 or before. Over a quarter of that 
fleet was built in 1958 or before. 

Now, the product liability situation in general aviation is not 
improving. We as manufacturers remain responsible for this aging fleet 
Product liability costs have not abated. Judgments, verdicts, high 
defenses, settlement costs, are all contributing to the current situation. 

And this is really not an insurance issue. Some general aviation 
companies today are completely self-insured. Others are self-insured up 
to levels as high as $100 million. And the current system is driving up 
costs, and it is not the rates or availability of insurance. 

I wanted to point to this chart on the right here, where you see that 
the accident rate in general aviation has been coming down consistendy 
over the last 40 years. So you would think the product liability costs 
would somehow reflect that. 

But look what has happened since 1977. Paid claims, the amount that 
manufacturers paid out. in 1977 was something like S24 million. In 
1985 it was S210 million, on sales of a little over a billion dollars. So 
that red line is going straight up while the accident rate has gone down. 
That really tells a story. 

As Mr. Glickman pointed out. S. 473 has the support of every major 
general aviation group, not only the ones that are going to be testifying 
this morning, but NATA, the Helicopter Association IntemationaL the 
Experimental Aircraft Association, the National Aeronautics 
Association. 

Every major general aviation publication has editorialized in favor of 
this legislation. So it does have broad-based support in the entire 
general aviation community. 

And as was discussed earlier, this legislation also has broad support 
in the other House of Congress. 

It was mentioned about foreign competition. I think there is a 
competitive factor. The foreign manufacturers do in the United States 
sell their products. They do have to abide by the laws of this country. 
They are facing a different situation. They do not sell all their airplanes 
in the United States. 

The laws in the country in which they are licensed to sell their 
airplanes as well are different, and we are in a competitive situation. 

A few years ago there were virwally zero single engine airplanes 
coming into this country. Last year for the flrst time we saw a 
significant impact of single engine airplanes coming in here. 
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So I think the foreign competitive situation is certainly a very 
important factor in this. I would like to thank you for your attention 
and would now like to call on Mr. Sontag who also serves as chairman 
of our product liability committee within our association. 

[The statement and questions and answers follow:] 



Good morning, Mr Chainnan and Membeis or the Subcctnmiltee. I am Edward W 
Stim pson. President of the General Aviation Manufacturers Association which 
represents air fiiine. engine, avionics and other component manufacturers. Ccdiectively. 
our tnember^i p accounts for 95 percent of the general aviation manufacturing activity 
within th t United States. 

After examining the devastating impact that produa liability is having on the g 
eneral iviatioii industry, the full Commerce Committee last year reported— without obj 
ection— S. 2794. the General Aviation Accident Liability Standards Act of 1986. We 
deep ly appredate this action and hope the Commerce Committee will favorably report 
S. 473, which is identical to the bill reported last year. 

Aviation safety has been of major concern to this Committee this year. Signific ant 
and hr reaching legislation has been reported and enacted by the Senate. The gener al 
aviation safety record also continues to improve Both the government and the a via- 
tion community are working closely together on improving general aviation safety even 
further. 

Nonetheless, this legislation is urgently needed for several reasons: 

L. T^ vitality of US general aviation manufacturers has been severily impaired. 
Unit deliveries have plummeted from over 17,000 in 1979 to about 1,000 this year. 

2. Product liability costs remain the single largest cost element ^cing the producers 
of piston engine aircnft Many models of piston aircraft are no longer being produced. 
No new training aircraft are being made in the United States. 

3. The U.S. general aviation fleet of approximately 215,000 aircraft is an aging fleet. 
The average age of a single engine aircraft today is over 20 years. 

4. l*rodua liability situation in general aviation is not improving. Manufacturers are 
still re^ransible for the aging (leeL Product liability costs have not abated, Judgenents. 
verdicts, high defense and settlement costs all contribute to the current situation. 

. General aviation liability issue is not an insurance issue. Some general aviation com- 
panies are con^letely self-insured. Others are self-insured up to levels of SlOO million. 
The current tort system is driving up costs, not rates or availability of insurance. 

6. S. 473 has the support of every major general aviation consumer group and 
publication. These groups are concxmed about the fiiture of the industry. They want 
new products at reasonable coets. 

7. This legislation has wide based support in the Congress. In addition to bipartisan 
support in the Senate, over 140 Members of the House of Representatives have now 
cosponsored similar legislation. 

It is highly appropriate that the Subcommittee on Aviation take the lead in shaping 
general aviation liability reform legislation. As you know, the Federal government. 
throu^ the FAA. regulates virtually every aspea of the general aviation industry. 
From design through production, operation, maintenance and even accident investiga- 
tion. Federal rules apply. Importantly, questions regarding these rules and regulations 
are often key elements in general aviation tort liability cases A federal ton statute is a 
logical and necKsary complement to such extensive regulation 

General aviation plays an important role in our Nation's integrated transportation sys- 
tem. An active fleet of 215,000 airplanes services over 5.000 public use airports com- 
pared to 4.600 commercial carrier aircraft servicing 850 airports General aviation flies 
36 million hours annually— four times the hours flown by the airlines. In addition to 
the personal and business transportation role that general aviation plays, it also 
provides air ambulance services, aerial surveillance, law enforcement, overnight mail ser- 
vices and high speed jets for organ u^splant missions. 
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It is important. 1 believe, to review the recent histoiy or general aviation in tiiii 
couotxy. What was once a booming domestic manutouring industry, accounting for 
over 17.Q0O unit deliveries in both 1978 and 1979. is now an industiy that has sufTered 
annual decreases in shipments to the record low of 1.49S airplanes delivered in 1986. 
Expectations for 1987 are lower yet 

A number of economic faaors contributed to this decline in the early 1980's, but 
many factors, such as high interest rates and overall economic recession, have dis- 
appeared. The one factor that persists and continues to worsen is our industry's 
product liability cost In 1977. the paid claims for judgements, settlements and defense 
amounted to S24 million compared with revenues of SI, 49 billion. In 1985, the product 
liability paid claims had skyrocketed to $210 million with revenues about the same. 
These costs have grown despite the fact that the general aviation accident rate has 
shown steady improvement since 1946 In fact, according to National Transportatioii 
Safety Board data. 1986 was the best year in general aviation history. 

This improving record is the result of a conscious and determined effort by the avia- 
tion community. The airplanes we build today are safer and better aircraft than the 
ones we built before. Manubcturers know that airplanes must have good safety records 
in order to sell. FAA standards continue to become more stringent as the availability 
and affordability of technological advancements are improved. Government, industry 
and user group effotts. directed at accident prevention, have shown that pilot educatioo 
can reduce accidents, and have taken aggressive steps to improve education. All these 
factors, which collectively have reduced the accident rate, have not reduced the 
manufacturer's product liability burden. 

NTSB data continues to show that pilot enor is the cause, or an important contribut- 
ing factor, in over 80 percent of the fatal general aviation accidents. In a recent Flying 
magazine article, noted author J. Mac McClellan examined NTSB data on 222 acci- 
dents involving three pc^ular models of general aviation aircraft to determine which 
design was safest What McClellan found was that out of 222 accidents, only six could 
be directly attributable to the failure of the aircraft. Yet. in many of these accidents, 
manufaaurers are still assumed to have the "deep pockets" with which to pay 
damages. 

The high cost of product liability, like any production costs, must be passed on to 
the purchasers of new aircraft and of spare parts for older aircraft— and these liability 
costs have devastated the market Piston engine- powered airplanes, which have histori- 
cally accounted for 90 percent of unit sales, are practically out of production. Cessna 
Aircraft, the worid's largest general aviation manufacturer, completely suspended pistMi 
engine-powered aircraft production last year. No trainer aircraft are now being 
produced in this country and industry unemployment is nearly 70 percent The single 
most important factor in the resumption of single engine- powered airplane production 
is the resolution of the product liability problem. 

Historically, general aviation has played an important role in the international trade 
arena. Prior lo 1981. the US. general aviation industry enjoyed a positive trade balance 
which contributed to our nation's trade surplus. Since L981, the general aviation in- 
dustry has had a negative trade balance, due in part to our grov^ng product liability 
problem which is eroding our competitive position in several ways. 

U.S. manufaaurets are liable for their products under the U.S. tort system regardless 
of where harm might be incurred. In fact we see cases being brought back to the 
United States when accidents have occurred in foreign countries. Foreign manufacturers 
are liable under US laws only for their products which are operated in the United 
Slates. In most cases, this is a very small percentage of their total in-service fleet which 
entails a significant risk differential from the American manufacturers. This disparity 
provides a competitive foreign cost advantage. 

Another competitive factor is the number of aircraft for which a given manufacturer 
is responsible. As of December 31. 1985, there were over 188,000 active piston engine- 
powered aircraft in the U.S. About 98 percent of these are U.S.-built. This is an enor 
mous and aging fteet for which our manufacturers remain liable in most states. Half of 
these airplanes are over 20 years old; one quarter are over 30. Our liability costs due 
to this huge liability "tail" far exceed those of our foreign competitors who have com- 
paratively few aircraft in service, giving them a considerable competitive advantage. 



,y Google 



33 

The U.S. [ntenutional Trade Commissim issued a report, in Mardi 1986 entitled: 
"Competitive Assessment of the U.S. Commuter and Business Aircraft Industries." It ex- 
amines a number of competitive advantages enjoyed by Toreign manufacturers and 
reaches the Tollowing conclusion: 

"Foreign producers of commuter and business aircraft generally do not bear the 
same type or amount of product liability insurance burdens that domestic manubc- 
turers endure. This is partly due to the fact that it is very difficult to recover damage 
claims fhxn companies located overseas. Also, foreign industry ofTicials state that since 
they chose not to produce and/or sell smaller aircraft in the U.S . their firms do not 
have as high a level of product liability insurance to add into the price of their 
airplanes." 

The one area in which we have been able to counter the growing foreign cost ad- 
vantages has been our edge in technology. This edge is eroding, and with good reason. 
Many foreign manufacturers make excellent products and they also receive strong sup- 
port from their governments in the form of subsidies to assist in product development 
and marketing. We may no longer enjoy the sales volume which can support a sig- 
nificant R&D effort, and the risks associated with new products and processes are often 
too high to justi^ their introduction. We are inexorably losing our competitiveness. 

Some observers say that the insurance industry is responsible for the product liability 
crisis. They claim payments exceeded premium revenues in the early 1980's and they 
have been making up the difference wiUi substantially higher premium rates in the last 
few years. Whatever may be the case with other industries, it Is not true for general 
aviation. 

Premiums have indeed skyrocketed, driven by huge judgements, settlements and 
defense costs, not die number of suits tiled— which has remained relatively stable. In 
1981. five percent of the dollars paid were for awards or settlements in excess of $1 
million. By 1985, 30 percent of the dollars were for awards or settlements In excess of 
SI million. 

The number of insurance companies and underwriters available to general aviation 
manufacturers for product liability coverage is extremely limited. There are less than a 
dozen major underwriters of aircraft product liability msurance worldwide, and most of 
those insurers are located outside of the United States. 

The availability of insurance coverage for general aviation has virtually disappeared 
over the past few years. Some general aviation manufacturers are completely self-in- 
sured. Other companies are self-insured up lo levels of SlOO million 

Aviation product liability insurance is generally not regulated at the state level. 
Aviation underwriters are not exempt from the anti-trust laws under the McCanen 
Ferguson Act which Is applicable to other forms of insurance that are regulated by the 
various state insurance commissions and agencies. Aviation insurance is an unregulated 
industry with respect to rates and coverage: repeal of the McCarren Ferguson Act 
would have no impact on the general aviation product liability crisis. The general avia- 
tion problem is rooted in our nation's legal system: it is not just an insurance problem. 

Our manufacturers recognize their responsibility not only to build quality products 
but to stand behind those products as well. The rights of Che consumer are a very 
legitimate concern, and S, 473 was drafted with consumer Interests In mind. The bill 
contains no caps on damages nor does it impose any constraints on the contingency fee 
system. What it does do. however, is place responsibility where it belong^with the cul- 
pable parties, and not necessarily on the shoulders of the manufacturer with the "deep 
pocket". 

The aviation consumers who would be directly affected by this bill support iL 
Virtually every general aviation consumer group and trade publication supports and en- 
courages passage of S. 473 They recognize that changes to the system must be made if 
new airplanes are to be produced and parts are to be available at affordable prices. 

The Aircraft Owners and Pilots Association, the Experimental Aircraft Association. 
National Business Aircraft Association. Helicopter Association International, National 
Air Transportation Association. National Aeronautic Association and National 
Agriculture Aviation Association are among the groups ready to tell their own story on 
Che importance of the legislation. 
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HOW WOULD S. 473 HELP? 

1. S. 473 would establish a unirorm federal law and eliminate the rorum shopping or 
the often difficult conflict of law choices that must be made because the flnandal 

. results of a case often depend on the state laws that are applied. Every aspea of 
general aviation activity, except ton litigation, is federally regulated. It would eliminate 
uncertainties, such as the fdlowing: 

"....The choice then, appears to be between Texas law and Georgia law. The choice 
is an important one given the difTerences between Texas and Georgia law. For ex- 
ample, Georgia still follows the pecuniary loss rule in wrongful death cases, but ap- 
parently does not allow reductions for personal consumption expenses of the decedent 
GA Code Ann $105-1301(1), Texas law is opposite on both counts. Ruth Henderson 
Moortiead. et al. v. Mitsubishi Aircraft International. Inc.. et al. Lynda M. Hutchinson, 
et al. V. tjnited States of America, et al. Rose Mane Baker McNeill, et d. v. 
Mitsubishi Aircraft International. Inc.. et al United States District Court, G.C. Texas. 
Marshall Division. Nos. M-81-127-CA. M-83-65-CA and M-83-140-CA. June 19, 1986. 
639 F. Supp. 385. Section 11. Liability; A. Conclusions of Law, paragraph S.d.. last sen- 
tence including the note. 

2. S. 473 would recognize the pilot's obligations and the need for careful niain- 
tenance and operation, particularly for older aircraft, which, when coupled with FAA's 
rules requiring correction of defects and notification to pilots, would allow, without dis- 
advantage to the public, a finite end to the manu^turer's liability for claimed defects 
after a reasonable period of time. Aircraft last an extraordinarily long time as 
evidenced by ibe fact that over one quarter of the general aviation fleet was built 
before 1958. S. 473 would establish a fair and realistic time for the manuEacturer to be 
responsible in tort actions for his product The manufacturer would, of course, continue 
to be responsible, under FAA regulations, for defect corrections and notification to 
operators. The bill would not permit unreasonable cases such as the following: 

" On May S. 1979, Paul Walter purchased a L954 Cessna 195 B airplane in 

Tampa. Florida. Walter, an experienced pilot had been looking for this spedfic type of 

aircraft for some period of time Prior to the sale, he flew the airplane several times 

and tiad a mechanic verify its airworthiness He then took off from the airport and 

moments later, the airplane crashed... Walter then averred tfiat Cessna was guilty of 
negligence because it had knowledge that failure to have quick drains added onto the 
plane would be dangerous: yet. nothing was done to warn of the plane's dangerous 

condition without the quick drains " Paul Walter and Jean Walter v. Cessna Aircraft 

Company. Wisconsin Court of Appeals. E)istricl U. No. 83-2069. October 24, 1984 

3. S. 473 would establi^ true comparative fault Aircraft manufaaurers would con- 
tinue to be responsible for their products, but they would not be responsible for ac- 
tions beyond their control. Today, manufaaurers are often forced to pay damages that 
exceed their degree of bult in an accident. 

"...In a previous, underlying cause of action for personal injuries arising out of i 
plane crash, a joint and several judgment was rendered apinst plaintiff t^per Aircraft 
Corporation, defendant Logan, and defendants Berz. We are asked to determine 
whether, in this action (a contribution, plaintiff I^per Aircraft Corporation may 
recover of defendants Logan and Berz such amounts as it lias paid to the injured per 

sons, over and above its pro rata share " Piper Aircraft Corporation v. Gerald M, 

Dumon. Administrator of the Estate of David W. Logan, deceased and Milton H. Berz, 
Jr.. and Mary Jane Berz. Individually and d/b/a Berz Flying Service. Jointly and 
Severally. Michigan Supreme Court No, 70006, Filed December 28. 1984. Released 
February 1. 1985 

CONCLUSION 

tn conclusion. Mr. Ctiairman. the general aviation industry is unique in the degree- 
virtually 100 percent— to which it is federally regulated Only in ton litigation is it sub- 
ject to the widely differing vagaries and varieties of state laws. A federal statute would 
ii^ect some sense of stability, predictability and uniformity into this current amorphous 
system. 

Our manufaaurers have repeatedly said that they will continue to accept respon- 
sibitily for their products and S 473 (and FAA's regulations) would ensure that they 
do. It is fair to all concerned, and that is why it is supported by both the manufac- 
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[urers and the usns. [t imposes neither caps <hi damages nor constninis on the contin- 
gency fee system, thereby making no change to the wa) our legal system operates. In 
short. S. 473 places responsibility where it belongs, unironnly. as detennined by the 
court 

The produa lid)iUty situatioa being gecieral aviation is very serious. Prompt action 
on this bill could be instrumental in helping resusdtaie the U.S. general aviation in- 
dustry and hdpiog it regain the preeminent position it occupied just a Tew years ago. 
Failure to take such responsible action may vrell contribute to the death of a once 
thriving domestic industry. 

[The following information was subsequently received for the record:) 
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January 7, 198B 



The Honorable Ernest F, Holllngs, Chairman 

CoHilttee on Connerce. Science and Transportation 
United States Senate 
Uashlngton, DC 20510 

Dear Chalrmn Holllngs: 



AHSMEBS 

1, One of the reasons for favoring conparatlve responsibility 
Is, 'oT^course, the llketyhood that the amount a manufacturer 
HDtild have to pay of the total Judgement would be less. 
Limitation of Joint liability to those persons the manufacturer 
had control over, his suppliers, would return an element of 
fairness to situations where juries make findings, based on 
emotion, of a minlscule one or two percent manufacturer 
liability, where In fact the manufacturer was responsible for 
none of the har«. 

Equally Important, If not more so. Is our view that this change 
In tort law will enhance safety and will contribute to the 
continuing reduction In accidents. As was noted during the 
discussions of the Beneral Aviation Accident Liability Standards 
Act of 1986 "...the committee believes that legal rules which 
fall to hold the person proportionally responsible for damages 
caused by unsafe actions undermine the specific federal policy 
promoti ng the exercl se of safety by a1 1 persons thvol ved 1 n 
general aviation. A rule permitting the imposition of the 
claimants entire damages on a defendant whose conduct may have 
been « minor factor In causing the ham lessens the incentives 
necessary for s safe general aviation system.' [Senate Report 
Ho. 99-428, Septciiwr 3. 1986, page 12, 3rd paragraph! 

Z. A key prwislon of this bill Is the establishment of federal 
question Jurisdiction. Under this bill there would be only one 
body of substantive law, federal law, not 50 differing state 
Inn, covering litigation of claims Involving general aviation 
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Occidents. Today, federal courts must use the substantive law of 
the state In which the Federal Court resides. Though It Is 
possible that each federal district court could Interpret this 
body of federal law 1n such a manner as to differ from other 
d1 stri ct courts , such differences cou1 d exi st only unti 1 the 
respective Federal Courts Circuits establish the federal connnn 
law that must be observed within those Circuits. Should the 
Circuits disagree on substantive matters of law, then, of course, 
the Supreme Court Is available to resolve such differences, 

This bin would further mandate that should an action be brought 
In a state court (and not removed to a federal court), that state 
court would have to use the federal substantive law to determine 
liability. SAMA does view this bill as a means to decrease 
Insurance rates. We believe the bill will substantially reduce 
or el 1m1 na te p1 a1 nt 1 f f forum shoppi ng that depends on the 
vagueries and varieties of state laws that affect the outcome of 
cases, usually adverse to the manufacturer, 

Ue expect that the bill will, eventually, make It plain that all 
persons will be held responsible for their own actions, with less 
ability to shift the consequences to a deep pocket. Hopefully, 
this will translate into aircraft operators and owners carrying 
adequate comprehensive Insurance, covering themselves and their 
passengers. Hopefully, this will mean that those who service and 
repair aircraft carry adequate Insurance to cover the results of 
potential lapses 1n their work, Ulth the corrections to the tort 
system that today favors a few at the expense of the many, we 
expect that Insurance rates for pilots, operators and those who 
service and repair aircraft w111 fall. In addition, the 
liability costs to the manufacturers, either through 
self- Insurance or through purchased Insurance, will likewise 
fall, thus making aircraft and aircraft spare parts available at 
lower costs. Ue expect that over time these reductions would be 
substantia! . 

3. Until the product liability crisis exploded In general 
aviation, manufacturers were generally Insured by one of several 
Insurance companies that specialized in general aviation product 
liability. This market has always been limited, with relatively 
few companies in the U.S. and overseas handling this type of 
insurance. 

As the problem in general aviation worsened, there was an 
increasing trend towards self-Insurance. The levels of 
self-insurance have generally continued to rise. For example. 
Piper Aircraft Corporation is now completely self-insured. 

Cessna Aircraft Company 1s self-insured for the first $100 

million. Beech Aircraft Corporation has supplied information 

directly to you. The Beech Information reviews in some detail 
the operation of their insurance company. 
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Senator Ford. Mr. Sontag? 

STATEMENT OF FREDERICK B. SONTAG, PRESIDENT. UNISON 
INDUSTRIES. INC. 

Mr. SoNTAC. Thank you Ed. 

Senator, I feel like what Yogi Berra said is true, [t is hke deja vu all 
over again. Last year, 1 sat in ^nt of this subcommittee- 
Senator Ford. E)oes that mean the fat lady has not sung yet? 

Mr. SoNTAC. 1 hope the fat lady has not sung, but I am looking 
around the room to see if she is here. 

Last year I sat in front of this same subcommittee and testified on 
virtually the same bill. In fact, if you look back in your record you will 
probably find a written record of that statement 

I have also submitted a written statement for this testimony, but I 
would tike to depart fh)m it if [ could and have my statement 
statement put into the record. 

As Ed mentioned, this bill is »jpported by all of the user groups of 
General Aviation. That means that all of the people who buy and fly 
our airplanes are in support of the legislation. To our knowledge, there 
is really one one group who really opposes it, and has in fact made 
their opposition known, and will testi^ here today. And that is the 
American Trial Lawyer's Association. That is a group of what I think is 
about 60.000 attorneys. I am sure that you are all ^miliar with the 
group. 

I personally have heard testimony from the trial lawyers. I have had 
discussions with members of the trial lawyers association. 1 have even 
had debates with members of the Association regarding this bill. So I 
am fairly familiar with their position and what their opposition to the 
bill is. 

As I see it. there are three major sdcking points that they have with 
the legislation. 

The first sticking iwint is best exemplified by a statement made by 
Mr. Hvass, which was made before a subcomittee on the House side in 
oppisition to the House version of this bill just a few months ago. In 
his words, he says. "The primary incentive to build safe airplanes which 
meet today's technology is coming from the civil liability system." 

What he means is the primary motivating factor for a manufacturer 
to build a better airplane and a safer airplane comes about through our 
litigation system, through litigation and the threat of litigation. 

As I listen to that statement, I think of my impression of Gorbachev 
a couple of days ago on TV. I think they have a different perspective of 
the problem than most of the people in American industry and most of 
the citizens of the United States. I fly General Aviation airplanes. My 
family flies in General Aviation airplanes. My employees fly in 
airplanes manufactured by General Aviation Manufacturers. All of their 
families fly. 
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Do they really think that I and the managers of my company would 
hold back an improvement in our product that could add to the safety 
of our product when I have such a vital interest in the industry. If you 
search around the General Aviation industry, you will find that in 
general the designers and the manufacturers of those products fly their 
own planes. 

Those people make the safety improvements because it is right to do 
it. Not because they are afraid of litigation. And there is where I think 
the trial lawyers are a little ofT base. The record will surely show that if 
you look over the last 30. 40 years, most of the technological improve- 
ments and safely improvements in airplanes came about voluntarily on 
the part of the manufacturers, and not due to litigation or the threat of 
litigation. 

In fact, most manufacturers improve their products constantly fhrni 
the date they are certified by the FAA. If the designs were frozen as 
sometimes you will hear the trial lawyers say. then we would not have a 
need for engineering departments in most of the General Aviation 
manufacturers. You would see drawings turning yellow on the engineer- 
ing shelves. That is not the case. 

I know thai the trial lawyers today, through their representative, win 
speak to examples where litigation or the threat of litigation in their 
opinion has led to a safety improvement. In fact I notice that hr 
brought a model airplane here today. [ am sure that similar to what he 
probably did in trial somewhere he will show you and take you through 
the steps of how he thinks that his litigation has shown that a manufac- 
turer's product was deficient from a safety standpoint and how that 
litigation led to an improvement. 

When you hear the end of that speech you probably ought to listoi 
to Bob Martin over here who will have a different opinion. In f^t. if 
you talk to most of the people in the industry, the position that the 
safety improvement came about as a result of the litigation is debatable. 

Contrary to the belief that litigation or the threat of litigation leads to 
safety or technological improvements, it actually can do the opposite. 
The threat of litigation can delay engineering improvements, because en- 
gineers are afraid to change their products for fear the changes will be 
used against them in litigation sometime later. 

The threat of litigation can drive away the vendors fh>m an aviation 
supplier on whom they are reliant to improve their products. And, 
moreover, the threat of litigation and litigation itself can take valuable 
management and engineering time away from the organization that 
ought to be utilized to improve the product. 

As a result. 1 would have to say that the civil justice system can ac-. 
tually slow the process of technological change and safety innovation. 

The second thing that you will hear from the trial lawyers, excuse me 
a second. I stayed over night in the University Qub next to the Russian 
Embassy. I think I got the water microwaved out of me. 

The next thing you will hear 
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Senator Ford. Does that mean you are radiating today? 

Mr. SoNTAO. I hope I am not radioactive, but I know 1 am sure dry. 

The next thing you will hear from the trial lawyers is that this is just 
an insurance problem. And similar to the problems that we heard about 
in the past year which made Front page of every news magazine and 
newspaper throughout the United States, this problem will go away, I 
have heard this quite often. 

If you look at the data that is presented on this chart, you will see 
that that is not really quite true. The numbers reflect that back in 1977, 
there were S24 milUon of real pay outs in product liability. 

When I say real pay outs. I am talking about defense costs, and I am 
talking about settlements and judgments. Real costs associated with 
product liability have risen in less than ten years to S210 million. So 
this is a real cost problem. Those are not insurance premiums, those are 
real costs. 

Second, the insurance industry as it relates to General Aviation is to- 
tally different from the general liability insurance industry that you are 
familiar with in the United States. There are less than a dozen under- 
writers of aviation product liability insurance world wide. And over half 
of those are in Europe. There are less than a half dozen major rein- 
surers of aviation product liability insurance and they are all in Europe. 
It is a whole different industry complexion. 

So you can not compare the situation in the general liability in- 
surance industry with the aviation product liability insurance industry. 

And finally, as has been pointed out, most of the manufacturers, or 
at least many, are self insured for all or a large portion of their own 
liability problem. That means that their problem obviously is not an in- 
surance problem. It is a real cost problem. 

As a result, the assertion that this is just an insurance problem, it is 
going to go away,. I find to be unbelievable. 

Finally, the trial lawyers will tell you. and I have seen it said many 
times, that this bill is going to remove the rights of the poor innocent 
victims, and that all the manufacturers really want is to restrict the right 
of these victims to recovery and make it more difficult for them to get 
money that they jusUy deserve. 

That is Just not true. 1 run a manufacturing company, and I know 
most of the people who run manufacturing companies in our business. 1 
can tell you for certain that all of us are totally willing to compensate 
the victim of an accident if it was our product that caused the accident. 
I think all we are looking for in this legislation is a way to tighten the 
rules associated with htigation as it relates to General Aviation so that 
we do not have the frivolous suits and the unethical practices that we 
see over and over again and therefore make the system more predic- 
table. 

The trial lawyers will tell you that they arc just protecting the victims' 
rights by opposing this legislation. But 1 wonder if they are not really 
just protecting a system of laws that has gotten out of control and is 
working more to their advantage than to their disadvantage. In fact, 
whose interest do they really represent? 
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Last year there were over IS million lawsuits filed in the United 
Slates. And over the last few years we have seen some awfiil crazy 
things occur in litigation and in trying to start litigation. 

A woman who brings a lawsuit against a peanut butter manufacturer 
for the peanut butter manufacturer's failure to warn that the peanut but* 
ter can choke her child. A jury in the state of Texas which brings back 
a $9 million verdict in favor of four defendants who died in an airplane 
crash. $2 million of which was awarded for pre-impact fright. Now pre- 
impact fright, that is the fear that the people had in the airplane as the 
plane was on its way down. 

A bevy of lawyers Rocking to Bhopal after the chemical accident 
which looked like sharks in a feeding frenzy. And finally the disgusting 
behavior of an individual who poses as a priest in the recent airline 
crashes in E}etroit and Denver, trying to get clients for plaintiff^' atto^ 
neys. 

The problem is that the business of litigation has gotten too lucrative. 
It has brought out the worst in people and it has brought out the worst 
in trial lawyers. The worst elements of the legal profession are surfac- 
ing. Reputable attorneys are disgusted with this, and diey are disgusted 
with this state of affairs. 

Judges just will not control the courtrooms. Lawyers unfortunately 
are unable to control or regulate themselves. PlaintifR attorneys for ex- 
ample sometimes bring suit where they do no homework before they 
bring the action. Plaintiffs attorneys conjure up cases where there is no 
case. Plaintiffs attorneys go for the deep pocket when in fact there is 
someone else at fault. And plaintiffs attorneys will extort senlements 
from innocent defendant's just to defend their lawsuits. 

The fault is not all on the plaintiffs side. On the defendant's side. 
defense attorneys drag out lawsuits interminably, driving up the cost of 
litigation. Defense attorneys at times do not recognize the fault of their 
own clients and advise them to proceed. And defense attorneys do not 
advise their clients to seek alternate methods of dispute resolution other 
than liugation. 

I just had something happen to me about three days ago which is a 
great example of what I am talking about. I was preparing remarks for 
this testimony today when I decided to take a break and read my mail. 
And in the mail was a nice fat envelope from an attorney in Hawaii. 
Just regular mail, so I am usually the one who opens these things up. I 
open the letter and in it I found no correspondence, instead I found sep 
vice, or what alleges to be service of a cross-complaint in a lawsuit, and 
an answer to a complaint. Now this is not the original lawsuit This is 
somebody's answer to a lawsuit. So I have gotten fairiy good at reading 
these things over the years unfortunately. So I read through it and I 
found there is absolutely no reference to the alleged airplane accident, 
and there is no reference to what happened relative to our product's in- 
volvement 

In fact as I mentioned, this is not the suit. This is a cross-complaint 
in a suit that has been brought. And ( looked down through the names 
of the people who are named in the suit and I found that there is the 
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estate of someone who has died apparently in an airplane crash bring- 
ing suit against Cessna Aircraft Company, a host of other people, a lot 
of John Does, and lo and behold in the middle of this thing is our 
name. Our company is apparently being sued and we did not know 
about iL [n fact we did not even know that the accident occurred. 

So for the last three days. I. and all of the senior management of my 
company have been calling the FAA, the NTSB, and our insurers. We 
have engaged an attorney in the state of Hawaii to find out what this is 
about. And do you know what we found out? We found out that this 
suit relates to an accident where an individual was flying an airplane 
toward Honolulu from the west As he was Hying, he radioed control in 
Honolulu that he was having an engine problem and that he had lost 
rpm in his engine and that he was losing altitude. 

That was the last transmission from the airplane. The controllers in 
Hawaii got a fix on his position, so they sent out the Coast Guard to 
look for the airplane. In two days of searching the Coast Guard could 
not come up with the wreckage or the body. Now just think about that, 
to this date, and that happened almost two years ago. there has been no 
body found, no wreckage found and yet there is litigation being 
brought against ourselves and a whole group of manufacturers. And let 
me tell you, by the time this thing is done, there could be several 
hundred thousand dollars in legal fees expended. And what is the 
evidence? A radio transmission that somebody went down. 

For all we know, this guy could have ditched his plane, his wife, and 
be on the beach somewhere in Tahiti having a great time. But in the 
meantime, we are all left holding the bag. 

This is the kind of thing, the kind of practice that I am talking abouL 
And this is a good example of the reason why we need to do s(nnething 
about this situation. And the sad part is, in these kinds of litigation, 
after all of the money is spent, only about a third of it actually goes to 
the victim. The rest goes into the legal system paying the attorneys and 
paying the courts. 

So the question is, "What can we do about this situation?" We can 
not change the judges, very tough to change their actions. We can not 
get the lawyers to regulate themselves, they have not done it yet We 
have to fix the system the way they are going to attempt to fix the situa- 
tion in the National Hockey League. And that is, if you can not get the 
players to change their behavior, if you can not get the refs to change 
their behavior, then you have got to change the rules. 

What I am suggesting that what is necessary in this case is a tighten- 
ing of the rules, a restriction of the rules so that this kind of thing does 
not occur anymore. And you can take a step forward today, and in your 
discussions after this testimony is over in getting this in place and fixing 
the system by passing the bill that has been introduced by Senator 
Kassenbaum. 

Thank you very much. 

(The statement follows:] 
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My nunc is Rick Soniag. I am President of Unison [ndustries in Rockford. IIBdoh. 
We employ 100 people in the manuracture of nugndos and other ignition compoaatti 
for small piston engine airplanes. Magnetos supply the spark to run the engiiK of the 
plane. Chances are if you have flown in a small airplane, your plane's engine was kept 
running by our products. 

I am also Chairman ot the Product Liability Committee of the General Avialioa 
Manufacturers Association (GAMA) which represents manufaaurers of airframes, en- 
gines, avionics and other components. Collectively the membership accounts for over 9S 
percent of the general aviation equipment manufactured in the United States today. 

General Aviation is not just the few private planes of the rich and famous, [nitead, 
general aviation plays a significant role in interstate commerce. It comprises an active 
fleet of 21S.000 airplanes and services some 16.000 airports. This is compared to only 
4,600 commercial carrier aircraft which service SSO airports. General aviatioa flies 3i 
million hours annually - four times the hours flown by the airlines, [n additioa to the 
personal and business transportation role that general aviation plays, it also provide! air 
ambulance services, aerial surveillance, law enforcement, overnight mail senioe. aop 
spraying and high speed jets for organ transplant missions. It also supplies nearly all (if 
the aircraft used for basic pilot training throughout the world. It is in foct the batt- 
bone of our air transportation system. 

Just a few years ago the United States general aviation industry was dearly Ihe 
world leader. Today, that status is eroding rapidly. One of the key contributing boots 
is the continuing product liability crisis in general aviation. 

En 1979 our industry delivered nearly 18.000 aircraft. In 19S6. the industry sold less 
than 1.500 planes. This year the number will be even lower. 

In the past, piston aircraft sales— the familiar Beechcrafl. Pipers, and Ceatnaa— have 
historically accounted for 90 percent of all units produced. Today, Cessna no longer 
manufacturers any and Beechcrafl and Piper produce only a few piston planes. No 
training aircraft are being manufactured at all in Ihe United States, and iiutuBiy 
employment is down nearly 70 percent A once thriving industry is in danger of being 
lost forever. 

A number of factors contributed to this decline, but many of these elements audi ai 
high interest rates and overall economic recession have disappeared. The one bctor 
that persists and continues lo worsen is our industry's product liability cost As you 
will note on the chart that I have attached, paid claims for judgements, settlements and 
defense accounted to S24 million on industry revenues of £1.4 biUion in 1977. En 19KS. 
it skyrocketed to S2I0 million on approximately the same revenues. These costs have 
grown despite the fact that the general aviaLon accident rate has shown steady improve- 
ment since 1946. 

It has often been said that the insurance industry is responsible for the product 
liability crisis. Losses due to poor judgements by insurance companies a few years aga 
it Is claimed, are being made up for by exorbitant recent rate increases. Some people 
even believe that the produa liability insurance crisis is over. Whatever may be the 
case with other industries, it is not true for general aviation. 

The sharp increases in insurance premiums have been driven primarily by huge 
judgements, settlements and defense costs. In 1981 only five percent of the dollus ptid 
by insurance companies were for settlements in excess of SI million. By 1985, 30 per- 
cent of the dollars were for awards or settlements in excess of $1 million. 

As a result of the risk, most insurance underwriters will not write aircraft produa 
liability policies at any level of premium. So today, there are less than a dozen m^or 
underwriters of aircraft product liability insurance worldwide and most of those insureis 
are located outside of the United Slates. 

And the availability of insurance coverage for general aviabon from these remaining 
carriers is rapidly disappearing. As a result, several general aviation manufacturers are 
completely self insured, some up to levels of SlOO million. 

The insurance cost problem cannot be fixed through repeal of the McCarren- 
Ferguson Act since aircraft product liability insurance is already exempt from its provi- 
sions. And any other legislative attempt to regulate the insurance premiums in aircraA 
product liability would have little effect on an industry which is heavily controlled by 
companies with no U.S. presence. 
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As the president of a mull compuiy who becones peraonally involved in product 
liability cases. I can tell you that the main cause of the product liability crisis is not 
the insurance industry but rather the way that the produa liability law has become 
twisted and abused. 

Let me give you some examples of what I am talking about and the effects the 
problem has had on our company. 

Take, for nample. a 1977 Chicago incident involving 3 young men who crashed 
thai airplane shortly after reponing engine dirTiculties. The plane struck an industrial 
building, killing one of the men. seriously injuring the others, and destroying the build- 
ing. We and 17 other companies who manufactured components for tlie airplane were 
each sued for S23 million. 

In four years of investigative work by the plaintiffs, the FAA. and the NTSB. it 
was clearly shown that our product had absolulely nothing to do with the accident In 
ha. the plaintiff' attorney told us privately that he had no case against us. 
Nevertheless, he refused to let us out of the lawsuit for over four years. He rinally let 
us "buy our way out" by paying him S6),000 as a settlement. By then we owed our 
own attorneys over S55.000— a big bill for a small company. And a high price to pay 
fm having no fault other than supplying a component for a plane that crashed. 

In 1980. a young part-time employee of an aircraft training and maintenance facility 
mistakenly allowed a student pilot and his instiuctor to fly an airplane which was not 
supposed to be flown. The plane had had magneto problems and had not yet been ser- 
viced. On the first takeoff, the plane crashed, killing the student and instructor. Due to 
the crash as well as years of similar operating problems the City of New York closed 
down the training and maintenance facility. 

Out company was sued for S20 million in "lost profits" by the maintenance facility. 
who allied that our magnetos caused [he crash which caused the company's demise. 
They also sued the City of New York and many others. Ultimately there were six dif- 
ferent lawsuits and nine law firms involved. Using the plane with the magneto 
problems was dearly the re^onsibility of the maintenance ^hty. Nevertheless, our 
company eventually paid SIO.OOO for our dismissal from the suits after Four years and 
(46.000 in attorney's bills. 

In another case in 198S we were sued by a Kansas man for a 198} injury he sus- 
tained while turning his plane's propeller by hand. After SS.OOO in attorney's fees and 
two months' investigation, it turned out that he had our competitor's magnetos on his 
airplane— not ours! In the one year since the accident, he hadn't even taken the time 
to read the labels on the magnetos before he sued. And his attorney added insult to in- 
jury by not agreeing to dismiss us from the suit voluntarily unless we agreed not to 
sue him for his mistake. 

Unfortunately, these kinds of abuses are commonplace in aviation product liability 
litigatioa because emotions and potential jury awards run extremely high when it 
comes to airplane accidents 

The impact of this litigation and threatened litigation on our company has been 
severe. As we have pointed out. the general aviation market is severely depressed, due 
in large part lo product liability. Because of the drop in our business, our ctHOpany 
employs less than SO percent of the people we had in 1979. 

We have also had other financial effects from the product liability crisis. For ex- 
ample, our product liability insurance cost recently escalated from S109.000 to S250.000 
in one year. This in spite of our having the best year in the last several years for 
product liability claims and damage payments We cannot pass this premium increase 
on totally to our customers, and so our operating budget had to be reduced. Our 
employees ended up paying for it! 

The product liability problem has also stifled innovation at our company. A few 
years ago we scrapped an advanced electronic ignition project because we were afraid 
to pioneer such a liability nsk. Today our company will only undertake tedinologicatly 
innovative aircraft product development if we have the sponsorship of a larger com- 
pany. We cannot afford to take the liability risk alone 

Our product liability problem also makes it difficult to obtain suppliers, since most 
manu&cturers will not take on the risk of making a product which goes on an 
airplane. In fact, due to the difficulty in obtaining suppliers, we have been forced to 
make most of our components ourselves— often at higher cost. 
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The effects on our own small company are the same fdt tv aU 
throughout the industry. The impact has been to drive a vital segment of our economy 
nearly out of existence. Before 1981 general aviatioo contributed to our country's heiMi 
with a stmng positive trade balance. Today [he general aviation trade balance is nqr 
live. And foreign manufacturers, many of whom are subsidized and do not have to in- 
sure the huge fleets of airplanes that old line producers— <;essna. nper, ind 
Beechcrafl— do. are lining up in numbers to assualt our market even more vigorously. 

And so the issue of product liability has become an issue of jobs, foreign trade ind 
the competitiveness of the United Stales. We cannot let this industry slip aw^ from 
us. 

In my opinion, the only way to cure the product liability problem is to fix the iff 
tern of laws which have allowed the abuses to occur I believe S. 473 does this. Il 
avoids clianges in the most controversial issues such as damage c^k and timitatians on 
attorney's fees and focuses on the basic issues which are affecting our industry. And. as 
you will hear, it has the support of every major aviation consumer group affected by 
the bill 

As a stnall businessman [ have sat by and watched many U.S. industries such k 
machine tools and semiconductors slip away when aaions by our government may 
have helped prevent it. General aviation is an industry which can be helped with ac- 
tion right now. And so I urge you to act swiftly on S. 473 before the industry is too. 

Senator Ford. Mr. Martin. 

STATKMENT OF ROBERT MARTIN, SENIOR PARTNER. 
MARTIN. PRINGLE, OLIVER. TRIPLETT A WALLACE 

Mr. Martin. [ would like to try to provide the committee with a little 
bit different insight into the problem that we have here. 

When we testified earUer this year, before the House subcommittee 
on aviation, they aslced some questions. And at the conclusion of die 
hearing, aslced me if Beech had data on the real effect of the problem 
as it relates to Beech and would be able to provide them with some 
hard numbers, shall we say. 

They suggested that we pick the most recent four year period for 
which we had figures. I told them that we did have the data and could 
develop the answers that ihey wanted. I went back to Wichita and we 
selected the four year period January I, 1983 to December 31. 1986. 
And before I give you Che numbers, let me say diat Beech today 
represents approximately 20 percent of the industry in terms of sales, 
either in dollars or units sold. That is a little higher than it has been in 
the past 

To give you some idea 'of the proportions, the problem here is 
generated by the U.S. fleet of airplanes that have already been manu&c* 
tured and are already out there. The real problem is that we have to 
add on enough to the cost of each airplane we make this year to pay 
for the liability exposure of those airplanes we have already made. 
Some of which by the way were designed back in the 1930's. Beech for 
example still has close to 2.000 airplanes that were designed prior to 
World War II out there flying. 

In terms of fleet numbers. Beech has about 25,000 airplanes in the 
U.S. fleet. Cessna has about 100.000 airplanes in the U.S. fleet, and 
Piper has about 55.000. So in terms of units we are the smallest num- 
ber. But let me tell you what this fleet has done for us over this four 
year period. 
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We weat to our accident investigation and litigation files, and~we 
pulled out all of the crashes that had generated a case, one or more 
cases that were pending during the four year period 1983 through 1986. 
That turned out to be 203 crashes. They probably generate an average 
of two cases a crash, or two or three, or maybe three claimants or four 
claimants a crash. We are just going to talk about per occurrence or per 
crashes and treat, if there's four litigations, we treat them as one. 

We had 203 cases that generated a case that was pending during that 
period. 

Senator Ford. Were these all fatal? 

Mr. Marttn. No, they were not all fatal. Some of them were fatal 
and some of them were serious injury. We excluded smaller cases below 
$100,000 claimed, that is property damage cases of minor amounts. 

Now of those 203 cases, you know the Congress has created the 
NTSB to investigate transportation accidents. And I want to say that the 
NTSB does a good job. They are not adequately fijnded. They have 
some problems because of that. Very frequently manufacturers are 
asked to run tests by the NTSB because they don't have the funds to 
do it. I know Beech does it and 1 know Cessna does it and 1 am sure 
that the other manufacturers do it. 

So we bear part of that cost burden. And that is included in these 
figures that I am going to give you. But they are doing a good job. 
liiey are knowledgable people and they know what they are about. 
They are on the scene immediately. Sometimes they have a whole team. 

Let me tell you what the NTSB fmdings about these 203 crashes 
were. These are the assigned causes found by the NTSB: pilot or 
operator error. 118; design or manufacturer defects, zero. No finding 
among those 203 cases, or 203 occurrences did the NTSB find that 
there was a manufacturing or design defect which caused the crash. 
Maintenance, 22; weather, 21; air traffic control, one; other causes than 
those I have named, one; undetermined, IS; not known or unavailable, 
48. And most of those are accounted for by the fact that the NTSB, 
you see this runs up to December 31, 1986. so in most of those cases 
there has not been a final determination of what the probable cause is. 

But of the 203 cases that you have here, none were found to involve 
a manufacturing defect 

Let's look at the effect of those cases on Beech. First of all, there was 
an average of three people on board. If you take the owner-operator 
and his employees, that is the guy who owns the airplane and operates 
it, or his pilot, or his direct employees, you account for almost SO per- 
cent of the people on board. 

Guess a count for 262 out of the 599 people thai were on board 
those 203 airplanes. The number of paying passengers is only 80. So 
what you have here is a situation in which almost more than 40 percent 
of the people that we injured or killed were the owners of the airplanes, 
and usually the owner-pilot of the airplane. 

That just gives you a statisdcal background of who the plaintiffs are. 
Now you know, most of the people who fly around in our airplanes, 
whether they be the owner and pilot or his guests, are not in 
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straightened circumstances. They are usually reasonably wealthy people. 
And we are not protecting the poor here. 

Let me give you some numbers about the consequences of ttiese 203 
crashes that generated lawsuits. 

The average claim that arose out of one of these crashes was $10 inn- 
lion in round figures. That is. each one of these lawsuits had a $10 mil- 
lion price tag on it. The average per fatality or serious injury is $3.7 mil- 
lion. 

What our figures show us is that each one of these lawsuits, before 
we get through with it. is going to cost us $530,000 to handle whether 
we settle it. whether we try it, whether we win it or whether we lose it. 
the average cost is half a million dollars. 

I am sure that is true of Cessna and I am sure that is true of Hper. 
Approximately, it depends on what year you are talking ab(Hit, 40 to SO 
percent of diose cost outlays are for defense costs. 

Senator Ford. This is just administrative costs, court costs, et cetera? 

Mr. Martin. Well, it is more than that. It is the fees you pay your 
lawyers to defend the case. 

Senator Ford. I am talking about legal fees. What percentage of the 
cost is the legal fee? 

Mr. Martin, i would guess — I do not have that isolated from court 
costs, expert witness fees, and travel costs and that sort of thing — but 1 
would say it exceeds a third, is direct lawyers' outlay. 

Now, you have to realize that in a case in which there is a judgment 
or there is a settlement, we are only paying one side of those legal ^es. 
There is a whole other side. 

Mr. Sontag made the observation that less than a third of the tot^ 
amount that we put into the system ever gets into the hands of a vic- 
tim. 

According to our numbers, and this is a different research that we 
did back in the late 1970s, that is an overstatement The precise amount 
that gets into the hands, or got into the hands of an injured victim in 
Beech crashes up to that point was less than 20 percent. Eighty percent 
of that cost is ground up in the legal system. 

What 1 want to get across to you is, these are high cost cases. They 
are very attractive cases. 

As you can tell from the numbers I have given you, they are $10 mil- 
lion claimed, lliey do not recover that, but it is still out there. And a 
half million dollars cost every time one of those is filed. 

Now. we are winning over 80 percent of our cases. But that does not 
really help us all that much when each one of those cases is costing us 
half a million dollars. 

Now Let me give you the actual cost outlays by Beech to handle its 
product liability exposure in that save four-year period. 

Beech is self-insured at present, in 1987, for the first $50 million of 
annual aggregate loss. In 1986. we were uninsured for the first $30 mil- 
lion of annual aggregate loss, that is, all of the losses and defense ex- 
penses. Beech paid up to a total of $30 million a year in 1986. 
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So while there is an insurance component here, this is not really an 
. insurance problem. It has gotten to be that the industry is under such 
attack that the insurers wiU not touch the liability down below certain 
limits. 

Cessna is selMnsured for a $100 million. Piper is totally self-insured. 
Several of the engine manufacturers arc self-insured for the first $100 
million. 

So the first problem is a direct outlay by those manufacturers. In our 
case, if you go back to 1983, we were able to buy insurance cover^^e in 
the world market down to S4 million annual aggregate. 

We spent that S4 million and we paid premiums for coverage above 
that in the amount of S6 million. I am incorrect in that; we paid 
premiums for the coverage above $4 million of $2.2 million in round 
figures. 

So we had a total cost or total outlay in 1983 of S6.2 million in round 
numbers. 

In 1984, we were uninsured for the first $S million, and our cost for 
excess coverage had risen by a million dollars. So we laid out $8 mil- 
lion in 1984. 

But in 1985, the situation, as this chart would demonstrate, got radi- 
cally worse. Starting in 198S, we were uninsured for the first $10 mil- 
lion, and we paid another S9.S mittion for insurance coverage above 
that 

So we got into the big dollars in that year. And in 1986. as 1 have al- 
ready told you, we were uninsured for the first $30 million, and we 
paid $10,700,000 for insurance above that; so our cost was $23 million 
for product liability coverage. 

We have about the same cost in the current year. 

Now on top of those costs, we pay about $1.5 million for accident in- 
vestigations a year, and we probably do testing for the NTSB and the 
FAA so they can determine what happened in some of these accidents 
of probably at least another half a million to a million dollars. 

So our outlays are running now about $25 million a year. Now, we 
cannot support that on the sales that we are making, on the airplanes 
we can build and sell. We just cannot do it. 

We arc defending cases involving airplanes that were built 20 years 
ago, 25 years ago, sometimes airplanes that were built during World 
War II as military airplanes that have gone into the civilian service. 

No industry can support these kind of claims and these kind of ex- 
penses on the revenues that we are able to generate. 

Now I want to digress from these numbers for a minute to give you 
another statistic. Last year Beech ran an experiment. You are going to 
hear I think later on, and I will address it in a minute, a lot about the 
Bonanza airplane. The Bonanza airplane is an airplane tfiat was first 
designed and built by Beech in 1946. 

It was one of the first, perhaps the first, of the fast high perfbrmaDce 
single engine airplanes. It is a very popular airplane, over the years. We 
are still building those airplanes, and they are not the same airplane; 
they are improved and they are changed. 
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But over the years we have built and sold over 10,000 of those 
airplanes. The sales were down to virtually zero because of the cost, an 
airplane which when I first dew it in 1949 cost S8,000 to buy new, 
today costs over $200,000. 

It is a better airplane, it is a more expensive airplane, and there are 
inflation factors that have changed that price. But at thu price, as we 
calculate it on a unit basis, almost SO percent of it is the product 
liability exposure. 

In other words, if we did not have these costs we could build those 
airplanes and sell them for about half that price. 

L.ast year. Beech determined to find out if indeed Its airplanes were 
price sensitive, if that is why we could not sell them. 

We were selling less than one Bonanza a month. We dropped the 
price by 20 percent and we started selling Bonanza airplanes. 

Now we had to quit it. because we were losing money. But the experi- 
ment tends to prove exactly what 1 am here to say. And I am sure it ap- 
plies to other people's airplanes. You cannot sell them at this price. 

And the biggest single component in this price Is the liability ex- 
posure. 

Now there are two other points I want to make. The question was 
asked here if die liability laws — I think of Congressman Glickman— if 
the liability laws of die United States apply to airplanes manu^tured 
by foreign manufacturers, and he gave the correct answer, which is yes. 
they do. 

But the impact in terms of cost is not the same because the foreign 
manufacturers, whether diey be French, British, Japanese, or whoever, 
do not have a fleet of U.S. airplanes out here to support with their new 
ones. 

And they do not have the loss history that the manufacturers in the 
U.S. industry are pillaged with. They have not been in diis business as 
long. 

Now. if they keep on selling airplanes at the rate they are selling 
them, because we cannot manufacture them and sell them, they will of 
course eventually build up a fleet. But that is going to be 30 years from 
now before they get up to the same numbers we have, and before their 
costs begin to approach ours. 

And I think before that time, they will begin to deal with that. 

There is another problem that perhaps plaintiff lawyers have not 
thought about, and ihal is, that they should try and conduct discovery 
abroad. They are going to find it is a whole different ballgame, and diat 
is where our whole big expense is. deposition after deposition, 
thousands of documents that you produce in each one of these cases, 
that drag on for years and years. 

The foreign manufacturers and their governments are not going to 
tolerate that. Whether ihcy do or not. Uiat is off in the future, and by 
that time this industry, as a U.S. industry, will be dead. 

We will be making nothing but military products and high perfor- 
mance corporate airplanes, probably of the turbine category. The 
pislon-driven airplane, the small general aviation airplane that you see 
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in the sky all the time, we will not be making those, because we cannot 
sell them at this price. 

Before I close, [ think that when Mr. Hogan testifies, and I will not 
have a chance to rebut him, you are going to hear about a case that he 
tried involving a Bonanza airplane. 

And the fact that Beech has made a modification to some but not all 
of those airplanes in order to bring them in line with FAA require- 
ments of ISO percent margin over normally expected loads, lest you be 
left with the impression that Mr. Hogan's case had something to do 
with Beech's investigation of that airplane. Beech's testing of that 
airplane, and Beech's effort to fix those models, which needed some 
change, I want to communicate to you that before Nfr. Hogan tried his 
case. Beech had uodenaken an investigation of that airpl^e — not the 
first one by the way, but about the fourth one — and Beech had agreed 
with the FAA that Beech would bear the cost of a very elaborate test- 
ing program to try to find out what was going on with the tail of that 
airplane. 

We spent about $2.5 million on that test program, because while it 
was the FAA's test program, we willingly supported that. We had 
f^reed to support it we agreed to bear the cost because the FAA didn't 
have the money. 

We ran the test program. We did the analysis. We turned it over to 
the FAA. We jointly analyzed it, and we agreed upon a fix consisting 
of a cuff at the root of the tail section as to some models but not all. 

And that was all in progress long before Mr. Hogan tried his case. 
And the result would have been the same whether he had tried his 
case or whether he hadn't, and whether he had won it. which he did, or 
tost iL 

I will also report to you that we do acA have any cases pending at~ 
this date. We did not have very many pending when Mr. Hogan tried 
bis case. 

I am not going to tell you that there was not something wrong with 
some models of that airplane. But 1 am going to say to you that the al- 
leged deficiency involved whether or not the airplane could be held 
together after it had been allowed to go out of control. 

Every airplane has an operadng envelope. Every airplane has a never 
exceed speed. And if you get the airplane beyond that speed, at some 
speed above that it is going to come apart It cannot stand the forces. 

That is true of every airplane you fly. This airplane did not quite 
meet those margins when the airplane was in a bizarre unusual operat- 
ing situation. We have fixed that, and we fixed it at our expense, and it 
was our engineers, along with the FAA. who designed the program, and 
it was in place and running long before Mr. Hogan showed up on the 
scene. 

I do not want to deny him his victory, but I do want to say to you 
that it had nothing to do with the fact that we either ran the investiga- 
tion or fixed the airplanes. 
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■ That is not the first investigation that Beech has run or Cessna tut 
run or Piper has run on an old airplane or a new airplane, and it is dm 
the first time we have gone out and Tixed them. 

This chart demonstrates not Just the rising costs, but that blacic line 
tells you this: product liability exposure in the aviation business was not 
a factor until 1968. I mean, the number of cases pending was minimal 
and the expense was minimal. 

From I9i68 on, it kept on growing, and it is still growing. But look at 
that decline in the accident rate per 100,000 hours flown. 

The court system has not brought about improvements in the safe^ 
of aviation. They were in place and functioning with a constantly declin* 
ing accident rate from 1946 on. 

We do not have figures behind that, what the picture was behind ths 

I cannot really tell you. But from 1946 on, from the end of Worid War 

II on. the industry has been consistently improving its products, just as 
swiftly, without the intervention of the courts or the plaintiff' bar. 

I am a lawyer. I have been trying lawsuits. This is my 40th year as a 
practicing lawyer. I respect lawyers. And I think they perfonn a service. 

But our profession, and the courts that administer it, have allowed 
this situation to get out of hand. And the fact is. we are liquidating one 
of our industries through the courthouse doors, principally because 
these cases make very attractive cases. 

And the numbers that I have given you reveal that some constraints 
have to be placed on a circumstance. 

Let me give you one other set of numbeis, and then I will close. I 
did a calculation — the question is ftequently asked, if this legislation is 
passed, what will its impact be? 

Well, some of this is estimation. But it is an estimation fh>m a man 
who has been pretty close to this situation for 20 years. 

I believe that within three to five years, this legislation should reduce 
the claims overload and the expense by about 50 percent So it is still 
going to be high. 

I think further improvement is going to take time. But I think that 
this litigation over 10 years will probably bring it back under control. 

But ii will have a dramatic effect within three to five years, and let 
me give you one of the reasons why I think that is correct. 

Number one, if you had a 12 year statute of repose, if you look at 
these 203 cases, by looking at the date of manufacture and the date of 
the crash, we know tfiat 40 percent of the cases would have been out- 
lawed by a 12-year statute. 

If we had a 15-year statute of repose. 34 percent of the cases would 
have been outlawed. 

if you had an 18-year statute. 24 percent of the cases would have 
been barred. 

And the statute of repose is an important part of getting a balance 
between the domestic industry and the foreign industry. 

But there are other aspects of this law that will also make it less at- 
tractive to speculate in this kind of case. And therefore — and tfiat is 
what I take into account when I say that I believe that within three to 
five years we will fiave a SO percent reduction. 
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We coukl do beoer than that because all of us are having to pay 
high costs for excess insurance coverage, because anyone of these cases 
can generate an enormous verdicL 

And the insurers can look in our files, too, if they are going to insure 
us. And they know that we have Bonanza crashes out here with claims 
of $150 million, with two people on board. 

And most of these insurers are foreign insurers. And as one of them 
said to me, he said, you know, we are perfectly willing to underwrite 
the risks of your products. We think you make good products, and we 
think you are safety oriented. 

But we are not willing to underwrite the risk of your crazy legal sys- 
tem. Those are h^ won^ not mine. But that is exactly what he said. 

And that is what we are paying for. And we have to have the in- 
surance. We cannot bet the company ever year. 

So we carry insurance up to $500 million so that we at least have our 
tools and dies and our factory in place if we have to pay a $50 million 
judgment 

Accept fbr answering your questions, I believe that is the best picture 
I can get to you of what Qxe industry is facing at this time. We 
desperately need this legislation. We desperately need some legislative 
help or we are going to be gone. 

And on the balance of payments, historically. Beech has exported a 
third of its products. We are now down to about 20 percent for the 
same reason: Our products are overpriced,k 

Thank you. 

[The statement and questions and answers follow:] 

STATEMENT OF ROBERT MARTIN, MARTIN. PRINGLE. OLIVER, TRIPLETT 
AND WALLACE 

My name is Roben Martin. I am the senior pailner in the law Rim or Martin, 
PringlC Oliver, Triplet! and Wallace, Wichita. Kansas. Our law firm serves as general 
counsel for Beech Aircialt Corporation. Beech has been producing business aircraft 
since 1932 and during the last 55 years has produced nearly 50.000 aircraft. For the 
past 17 years, our law ftnn has had primary responsibility for all product liability 
claims and litigations asserted against Beech Aircraft Corporation 1 am here to lesti^ 
in support of S. 473. Che General Aviation Liability Standards Act 

In an efTrnt to better manage the product liability problems of Beech, both the com- 
pany and OUT firm have collected and studied the data available on the product 
liability problems of the entire general aviation industry. For the past decade, it has 
been my opinion, shared by the management of Beech, that the general aviation in- 
dustry has been approaching a crisis in terms or its ability to cope with the cost bur- 
den of product liability exposure. I believe that crisis is now at hand and literally 
threatens to destroy the industry and frustrate the national purpose expressed in the 
federal acts regulating the aviation Indu^ry and promoting aviation as an essential part 
of the national air transportation system. 

Today GAMA estimates that about 1,000 new aircraft will be manufactured and sold 
during 19S7— down over 90 percent ftom a few years aoo.. It is important to note that 
despite the general economic recovery that has been in progress now for some time, 
the trend in the unit sales of general aviation airplanes has continued its downward 
spiral in large pan because product liability costs have greatly increased the price of 
our product 

The following Beech figures will demonstrate the escalation of this problem over the 
past three-and-one-half years: 
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On Januaiy 1. 19S4. Beech was laced with produa liibility lawsuits KRiting unl 
claims for S447 million. This claims oveituuig increased rather steadily thnughout IW. 
198S and 1986. Last year product liability claims pending against Be«li topped Sl.l Id- 
lioiL My oxnpany represent approximately IS percent of the industry and the Beech 
Rgures suggest that the total claims overhang Tor the industry is more than several bil- 
lion dollars whkh Tar exceeds the most optimistic sales estimates for the entire indistiy 
this year. 

In 1986 Beech sold about 300 airplanes in the world marketplace. Our 1986 costs ft 
insurance were about S24 million. Each unit Beech sold last year had to bear— ob 
average— $80,000 in insurance costs. | 

The figiires I quote are actually an understatement or the product liability cost the 
general aviation manufacturing industry bees. We luiow that the vendon OT systens. 
components and parts which we purchase and include in the finished aimaft a)ae^ 
tively pay insurance premiums equal to at least 25 percent of the insurance burden im- 
posed upon aircraft manufacturers The end result is that for Beech sales in 1986 there 
was an average premium cost of some SIOS.OOO per unit. 

The consequences of the decline in aircrad sales for us and for the industry an 
severe and widespread. The following are examples: 

— In 1980. Beech employed a total of 7.600 persons in its principal manufaourini 
^ility at Wichita. Kansas. Current employment in our Wichita plant is 4.900. 

— 1980, Beech operated manufacturing facilities in Salina. Liberal. Wichita and 
Newton. Kansas; Boulder and LongmonL Colorado: and Selma, Alabama. The Beech 
plants in Liberal. Newton. I.ongmonl and Boulder have been closed; manufocturing 
Operations in Selma. Salina and Wichita have been reduced. 

— In 19S0. Beedi manufactured several models of light single-engine trainer and 
owner-ftown airplanes, as well as light-twin aircraft at our Liberal. Kansas. planL With 
the dosing of that lacility. the production of these models was su^>ended. with no 
short-term plans to resume their manufaaure. The reason is quite simple: before the 
current product liability crisis, the selling price of those small single- engine, owner- 
flown airplanes was less than the average per unit product liability cost we face today. 

— During the past several years, we have lost, with increasing frequency, supplien 
of pans, components and systems essential to the manufacture of finished airplanes. In 
Beech's case, some 100 suppliers are no longer doing business with us. Increasingly, 
small manufaaurets are unable to purchase Insurance coverage and they elect dther 
to cease business or eliminate aviation products from their operations. Larger suppliers 
who can obtain insurance coverage find that the cost of product liability insurance 
for aviation products is disproportionate to their insurance costs for other products, 
such as automotive components and parts, sometimes by a factor of several hundred 
percenL As a result, they are dropping aviation parts and components from Uteir 
produa lines. 

— In many instances, alternate sources are not available from domestic inanubc- 
turets and we are confronted with ihe choice of purchasing imported nunuiactured 
goods or producing the products in-house, at a mudi increased cost. Mr. Chairman, be- 
cause of this development we are now actually exporting our tedinology to foreign na- 
tions eager to develop their own general aviation manufacturing capability. 

The extent of federal regulation on this industry is unique in its coverage. The 
builders, operators and maintainers of a general aviation aircraft are bound by govern- 
ment rules throughout the life of the airplane. The mles impose restrictions, inspections 
and significant cosLs — all in the interest of standardization and safely. They are incleed 
justified. They have provided for a safe, orderly, well-disiplined air transportation sys- 
tem. The aviation ton system, which is used Tor accident litigation under 50 differing 
bodies of state law. desperately needs the same kind of uniformity. A Federal statute, 
such as contained in S. 471, would fulfill that need and is indeed justified. 

Beech Aircraft has studied the product liability exposure situation intensely. A 
detailed statistical analysis performed in 1978 reveals that the product liability tixt litiga- 
tion system is dreadftilly inefficient Of the money spent by aviation manufacturers to 
insure and defend their products, SO percent was consumed within the system; stated 
another way, for each dollar spent by manufacturers in insuring and defending their 
products, less than 20 cents ever reached the hands of someone injured or the sur 
vivcn^ of a person killed in a general aviation accident. 
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The survivors of peisoos killed or persons injured as the result of poorly deagned ot 
dianubctured products should not be without a remedy and no one suggests that they 
should. But lo Duintain a system as unmanageable and inefTicient as the product 
liabiUty ion system has proved to be is an extravagance that neither the induOiy am 
(he nation can now atTord. The present system, which permits and even encourages un- 
resUained, unjustified and costly litigation, produces exort)itam awards for a few. inade- 
quate awards for some and no awards at alt for many deserving victims who are truly 
innocent of any negligence or wrongdoing. This is unfair, but it is equally un^ that a 
large number of people have lost good jobs as the result of this extravagant approtdi 
to a reparations system nvhich has been largely devised and is controlled by courts, 
lawyers and insureis. 

S. 47) does not offer a perfect solution. There is no guarantee that with its enact- 
ment the industry's produa liability problems would quickly disappear. But I am sure 
that some legislative action is absolutely necessary to arrest the runaway liability costs 
plaguing the industry. This bill is fair to consumers and manufacturets alike. It imposes 
no caps nor constraints on existing compensation systems. It enjoys a significant d^ree 
of support within the Congress. We urge this committee's prompt, resolute action to 
help salvage a dying domestic industry by favorably reporting this bill. 

Mr. Chairman, should the committee wish to review some actual cases which reflect 
the inequities in today's tort system. I would be happy to provide diem for the record 
or discuss them with you. 
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I!1I2;^'JS^''^' January 5, 1988 SS^in""™" 

Via Federal Expresa 

Hon. Ernest F. Hollings 
United States Senate 

Committee on Commerce, Science, 

and Transportation 
125 Russell Senate Office Building 
Washington, D.c. 20510-6125 

Re: S. 473, General Aviation Liability Standards Act 

Dear Senator : 

I was out of the city on vacation with my family between 
Christmas and Hew year, hence the delay in responding to the three 
questions forwarded with your letter of December 21st; 

1. Comparative Fault/Reaponsibllitv and Limited Joint 
Liability . We are actually dealing with two distinct legal 
concepts. At present, all but a very few states have embraced the 
concept of comparative fault and juries are instructed to find th« 
percentage contribution of fault for each party and. In most 
jurisdictions, even persons not joined in the litigation, commonly 
referred to as "enpty chairs." I do not believe that a serious 
argument can be mounted against the concept of comparative fault. 
The problem comes with those states which have retained the law of 
joint liability, which is really a hold-over from the negligence/ 
contributory negligence concept of the common law. Onder the 
contributory negligence rule, the plaintiff had to be totally free 
of fault and if that was the proof, it was deemed not unreasonable 
to say that anyone who Injured him or contributed to the injury of 
an Innocent plaintiff could be required to pay the entire loss. 
Now, however, a plaintiff can be partially at fault, and In many 
jurisdictions principally at fault, and still recover the percen- 
tage of his loss or injury contributed by adverse parties. 

If we are to require juries to find percentage fault, we 
have to accept that the system works; that the percentages found 
are a fair adjudication, but the application of the old rule of 
joint liability among defendants results in a situation In which 
defendants, but not plaintiffs, can be held responsible for the 
fault of another person. 
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It could b« argued, I auppoae, that while it Is unfair 
to tieat plaintiCfB and defendants differently! the defendants as 
a class are Bore likely to be able to sustain the financial hard- 
ship which results froai being required to pay losses attributable 
to the fault of soMeone else. I subait, however, that this 
analysis does not stand scrutiny when applied to general aviation 
for the following reasons: 

a. People who fly, whether in general aviation air~ 
planes or co^sercial aircraftt or both, can for reasonable 
preaiuju take out accident insurance, but the present 
circumstances are that insurance coverage is no longer 
readily available to those who manufacture general aviation 
airplanes. 

b. Contrary to the situation with respect to the 
products of other industries, most people who Ely in general 
aviation airplanes have substantial net worth and annual 
Incoae. If this were not the case, they would be unable to 
afford that forn of transportation. Stated another way, most 
people who use general aviation as a means of transportation 
are financially able to insure themselves or otherwise assume 
the risk of not being able to collect a personal injury 
judgment in full. 

c. It has been our experience that most all owners and 
operators of general aviation airplanes are, in fact, 
reasonably well-insured against liability to third parties 
arising from the operation of the airplane they own. 

d. A compelling argument is that we are not aware of a 
single case involving the crash of a general aviation air- 
plane in which a plaintiff has been unable to recover the 
full amount of his judgment from the defendants found to be 
at fault and no such incident has been cited. In this con- 
nection, it is important to point out that approximately 
one-half of the U.S. jurisdictions do not follow the rule of 
joint liability attached to comparative fault and experience 
does not demonstrate any difference between the collecti- 
bility of judgments as between those states which do and do 
not apply joint liability to comparative fault judgments. 

e. There is another fat 
which, again. Is not the situf 
products of many other industi 

tlcal studies performed by Beech Aircraft this fall at the 
request of Chairman Hineta and his subcommittee, we were able 
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to determine that of the persona on board Beech airplanes 
which crashed and resulted in clains or litigations over a 
Cour-yaai period, 43% were the owners and operators oC th« 
airplane or their direct employees; another 44% were guesta 
(non-paying passengers), and only 13t were paying passengeis< 
The implication of these figures is simply that nioat people 
aboard general aviation airplanes are there by choice, either 
as owner/operators or their guests and less than 15% can be 
classed as paying passengers who rely upon a ccamiercial 
transportation service in the same way, for eiaople, that 
airline passengers rely upon the manufacturers and operators 
in the commercial airline transportation industry. 

f. Another compelling argument against joint liability 
attached to comparative fault is the promotion of air safety. 
If the owners and operators of general aviation airplanes and 
the maintenance and repair organizations know that they will 
be held responsible for their fault in general aviation 
accidents and are aware that they cannot lay It off on soiw- 
one else, they will do a better job of flying and a better 
job of maintaining their airplanes. They will also probably 
do a better job of maintaining adequate insurance coverage. 
If it is true, as plaintiffs' lawyers argue, that imposing 
liability on manufacturers will cause them to make saEer 
products, it is also true that imposing liability on pilots 
and owners and the facilities that maintain their airplanes 
will cause them to perform more carefully and more safely. 

g. Finally, the joint and several liability scheme 
proposed by the general aviation industry is unique in that 
it makes manufacturers jointly liable for the parts, systems 
and subassemblies purchased from smaller companies and 
incorporated in the end product. This is not unfair because 
the manufacturer has the opportunity to estimate the 
financial responsibility of vendors and subcontractors and 
can refuse to do business with them if they are uninsured or 
of inadequate means, but the ntanufacturer has absolutely no 
control over the pilot, the owner of the airplane, or the 
repair stations which maintain it. The owner, on the other 
hand, does have the right to select a good repair or mainte- 
nance facility which is financially able to respond to its 
negligence. Similarly, the owner selects the pilot — if he 
is not the pilot himself — and in both cases can see to 
pilot proficiency. 
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2. Onieorwltv 

Litigation ttoauTta ^ Agalr . , 

conceptsi which are best considered separately. Unifornlty in tlw 
law will be acco^llshed by the proposed legislation. If the Act 
is passed, liability for general aviation accidents will be 
controlled by federal law which is set out in the Act. Regardless 
of the jurisdiction in which the litigation is brought and whether 
the case is tried in state courts or federal courts within that 
jueisdiction, the substantive law applied will be the sane. Nhen 
federal courts — principally. Courts of Appeal — have construed 
and applied the principal provisions of the Act, state and federal 
ttiAl courts alike will be required to follow those decisions. 

Nhile there nay be somb novel interpretations by 
IndividQal trial courts, that is not really the problui with which 
this industry is faced. We are struggling unsuccessfully with 
what a>ountH to 51 different sets of substantive laws. The 
federal regulatory schene which covets design, Banufactuce> 
testing and certification of airplanes, the licensing of pilots 
and the nanagenent of air traffic have one set of standards. Bach 
of the 50 states has a different standard as to what is a safe 
product, a safe operating procedure, and what is negligence or 
permiEsible conduct. Moreover, because airplanes generally nove 
in interstate conmerce and often cover great distances, there is 
alnost always a number of jurisdictions in which any litigation 
arising froa a crash can be brought. Dnder the present systM, 
the cases tend to be concentrated in those states whose substan- 
tive laws discriainate oiost strongly against the manufacturer. 

If this Act is adopted, the sane substantive law will 
apply regardless of what jurisdiction the plaintiff chooses as his 
foruffl. Ne recognize that he may still choose a forua in which he 
believes Individual judges and juries nay lean nost strongly in 
favor of the plaintiff or Diost strongly against the corporate 
oianuf acturer , but at least the substantive law playing field will 
be even and that is really the most important consideration in the 
experience of this industry. 

There are other aspects of the American tort litigation 
system as it presently eslsts which severely impact general 
aviation and foreseeably would be greatly ii^iroved by uniformity 
in the substantive law as applied under the proposed legislation. 
These factors are: 
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b> Ha know from studies conductad by Baach «» aarlf ■• 
1978 that of the total amount spent by defandanta to 
underwrite their product liability exposure in the general 
aviation industry, after deducting defense costs, plaintiffs' 
attorneys' fees (contingent faas as a percentage of the 
award] and miscellaneous direct litigation costSi less than 
201 of the dollars spent by defendants ever reach the hands 
of anyone killed or Injured in a general aviation airplane. 
Studies conducted by other groups involving other tort 
litigation-sensitive areas place the transaction coat of 
the tort system at someplace between 70 and SOI. It i» the 
inefficiency of the tort litigation system, particularly aa 
ac^lied to general aviation, with its high-dollar, high-tech 
casas, usually involving wealthy people with high earnings 
and verdict potential, which la burdening the industry. 

c. It is noteworthy that of the cases litigated, it 
has been Beech's experience that It will prevail, by OEd«E or 
judgment. In about 80% of the cases, but the cost to win a 
single case often exceeds $1 million and on the avarag* 
exceeds one-quarter -mill ion dollars. 

Because of the factors outlined above, uniformity in the 
law will, in our judgment, tend to reduce the number of casas 
filed which fall Into the category of cases which naver should 
have been brought at all. Beech and the rest of tha general 
aviation Industry can afford to pay adequate compensation to 
persons killed or injured in crashes actually caused by poor 
design or malfunction of the airplanes, but on ths average that Is 
less than ZOt of the total outlay. What wa cannot afford is the 
cost of defending unmeritorious cases. If the substantive law 
ware uniform and stable and as proposed in the pending legisla- 
tion, we believe that the number of speculative, unmeritorious 
cases would be substantially reduced and this Is precisely the 
objective of the legislation. 

In response to Inquiries from members of Chairman 
Hlneta's House Bubcammittee considering similar legislation. Beech 
performed a statistical study based on a database period for the 
most recent four-year period, i.e., January 1, 19S3 through 
December 31, 1966. Within that four-year period, wa examined all 
Beech claims and litigation files and accident investigation fllas 
for every claim or litigation which was brought or pending during 
all or any part of the four-year period. The data from these 
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Cil«8 has b««n accounted for on an 'occurrenca basis," that is, 
on* accident Is treated as a single occurrence, even It it 
resulted In mltipls and separate claioa or suits. 

The results of this statistical analysis are interesting 
and. In ay visw> support the position of the industry that the 
tort litigation system impoBes special hardships on gsneral 
aviation. I attach to this letter a copy of the Beech statistical 
data Eurnlshed to Chairman Mlneta's subcommittee and I call your 
special attention to the following data: 

Over the four-year period, the average dollar value of 
plaintiffs' clains for each accident was almost $10 million, and 
the average cost to Beech to dlsposs of each litigation was ovar 
one-half million dollars. Perhaps most revealing, however, is the 
probable cause findings for those same accidents resulting from 
the Beech investigation and the HTSB/FAA investigations. Please 
note that the Government found no design or manufacturing defects 
and Beech found only two, as compared with the total of 203 
occurrence claims and cases arising out of the same accidents. 

3. Insurance 'Information . Following the earlier 
hearing before ChalrMan Hlneta's subcosuilttee, we received 
inquiries for infornuitlon regarding the insurance coverage held by 
Beech Aircraft Corporation, including that coverage supplied by 
the Travel Air Insurance Companies, which are subsidlariea of 
Beech, started up in 1972 to cope with the growing threat of 
product liability exposure. I also attach a copy of the infor- 
mation we have supplied to Chairman Mineta and his conmiittee. I 
believe this document contains all of the information necessary to 
respond to your inquiry. 

As to other manufacturers in this industry, it is my 
understanding that, at present, Cessna is uninsured for all losses 
and defense expenses below $100 million annually; Piper Aircraft 
presently has no insurance coverage for product liability 
-exposure; and several of the power plant and component manu- 
facturers are uninsured at various levels below $iao million 
annual aggregate loss and expense. 

To the foregoing I would like to add that one of the 
aspects of the current situation which troubles me Is the fact 
that small manufacturers of aviation systems and components 
frequently find themselves unable to obtain insurance coverage, 
with the result that the final assembler, such as Beech, is 
compelled either to make the product in Its own factory, if it 
can, or buy the product from a foreign supplier. It is also true 
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that young encfineecs who have denonstcatad th« ability to davalop 
new designs of aitcrafc, systeoB or conponents aia unable to start 
up in buHinesB because they cannot obtain inaurance coverage for 
any new aviation design or nianufactucing activity and they cannot 
taiaa capital or borrow money without insurance. In my judgment, 
this is the single, moat important reason for the opinion which I 
hold — shared by others — that the general aviation industry and 
its technology are being driven offshore. 

I trust the information supplied responds fully to your 
questions. If not, I will do ny best to supplement It. He are 
attempting to answer questions asked by the Senate and the Bouse 
with the best information available, although some of it ia 
sensitive. To the extent possible, we would appreciate it If the 
dlatributlon of data, particularly that related to the enocnoua 
claims overhang and the recurring cost of litigation, could ba 
United to Senators and the oommlttee staff. 



Ygiumytw truly 



'^/Wi 



Robert I 

MARTIN, PRINGLE, OLIVER, 
WALLACE t SWARTZ 
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CLAIMS AND LITIGATION DATA SEJHHARy 

FOR THE 4-YEAR PERIOD 

JANOARY 1, 19B3 THROOGB DECEMBER 31, 1986 



Total number of oc 
flies (the number 
data base) : 

Total occupants or 



Total fatalitias: 

Fatalities per occurrence (total divided 
by data baaa) t 

Total serious injuries: 

irrence (total 

Total ownet/opecator persona on board: 

Owner /opera tor persons per occurrence (total 
divided by data base): 

Total passenger employees of owner: 



I'paying pasaengec 



Total paying passengerE 



Total II 
Hid-aii 



' 20 ground victims are accounted for by one accident — a Beech 
Baron penetrated the roof of a shopping mall on an instrument 
landing attempt in fog. This accident occurred during the 
19BS Christmas shopping season. 4 persons in the shopping mall 
were killed and 17 received serious injuries. In one other 
accident accounted for In the 4-year period, a ground handlar 
was killed by a prop strike. 



599 


1 

2.95 


440 




9S 






1.13 


20 


0.099 


262 


1.29 




0.39 


21* 


0.103 


:tl: 4 


.02 


S 9,860, 


,000.00 


S 3,740, 


,000.00 
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Average cost per accident to Beech foe 

loss and defense expenses [paid losses, 

defense expenses and booked reserves 

for losses and defense expenses): $ 

' Beech accident 

Pilot or operator error: 

Design or nanufacturinc[ defect: 

Maintenance: 

Weather: 

Air traffic control: 

Other : 

Dndetetninedi 

Unknown/Hot available: 

Probable cause per HTSB/FAA investigation*! 

Pilot or operator error: 

Design or manufacturing defect: 

Maintenance; 

Weather i 

Air traffic control: 

Other : 

Undetermined; 

Unknown/Hot available: 

Number of occurrence claims which would have 
been eliminated by a IZ-year statute of repose 
(occurrences involving aircraft nanufactured/ 
delivered more than 12 years before accident date): 

t of occurrence/claims eliminated (12 years): 



;e/clalms eliminated (15 yeare 



% of occurrence/claims eliminated (18 years): 
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8«ie-Insurad and Exceaa Prealua Coat Data 

Tor th« Basa Peiiod 
January 1, 1983 through Dacember 31, 1986 

Since 197ii Baech Aircraft Corporation has maintained a 
captiva insurance cooipany which underwrites the piinary layer of 
coverage below which the insurance industry is unwilling to extend 
coverage. So far as we are aware. Beech is the only general 
aviation nanufacturer which managee its self-insured exposure 
through a subsidiary and for D.S. tax purposes. Beech has been 
treated as a selC-inaurer , just as other manufacturers in the 
industry are created who are, in Eactr BelC-insurers. Therefore, 
the primary coverage provided by Travel Air Insurance Company, the 
wholly-owned subsidiary of Beecn, will be treated Cor purposes of 
this analysis as 3«If-insurance. 

A suggestion has been niade by a representative oC the 
American Trial Lawyers Association, during testimony before the 
Senate Bubcomittee considering this legislation, that the Beech 
captives — Travel Air rnsurance Companies — are highly profitable 
enterprises through uhich Beech is exaggerating the cost of its 
product liability exposure. Travel Air Insurance Company Ltd. 
was organized in early 1972 as an offshore "captive company," 
whose primary function was to carry the primary insurance coverage 
for the Beech product liability exposure. For the first several 
years □£ its activity, the primary layer of coverage was 
$2 million annual aggregate loss and defense expense. As the cost 
of product liability exposure increased, the primary coverage 
underwritten by Travel Air was enlarged until it reached the 
paraxeters set out below. 

In 1981, Travel Air Insurance Company, Ltd., the Bermuda 
company, organized a wholly-owned subsidiary called Travel Air 
Insurance Company (Kansas) in order to provide a U.S. domicile 
which would reduce the burden of excise taxes imposed upon foreign 
primary insurers. In terms of both underwriting and claims, as 
well as accounting, the Companies function in tandem and may be 
regarded as a single cc»iipany. 

At [Mccmber 31, 19B6, the last period for which Coopers 
and Lybrand audited financial statements have been prepared, the 
consolidated companies had a combined capital and surplus of 
$5,395,000. Of this amount, 53.5 million consisted of retained 
earnings, which neans that after 14 years of operation the Travel 
Air Companies had retained earnings which averaged 5178,570 per 
year. The Companies have never paid a dividend and it is obvious 
that the accumulated earnings of 52.5 million could be wiped out 
by one unanticipated loss. 

Over the years of operation, a conscious effort has been 
made by the Travel Air Companies to set a premium for the primary 
layer of coverage which, together with Investment earnings, would 
account for the average expected losses for the Insurance year, 
and the accumulated earnings figure reflects how close those 
calculations have been on the average. The Companies have not 
made any attempts whatsoever to disguise profits or enhance the 
appearance of product liability losses. 

If requested. Travel Air insurance Coi^iany would be 
willing to support the foregoing statenenta by suboitting to Che 
Subcommittee or its Chairman audited financial statements for 1986 
and, when available, for 1987. 

It has also been suggested by representatives oE the 
American Trial Lawyers Association that the Travel Air Companies 
reinsure the Beech risk in the world market and are concealing 
profits through the reinsurance arrangement. This claim ia 
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absolutely false. Travel Air Insurance Conpany (Kansas) reinsures 
the major portion of its risk with its parent. Travel Air 
Insurance Company, Ltd. (Che Bermuda company organiied in 1972), 
but Travel Air Ltd. has no reinsurance. The excess coverage 
purchased in the world market is purchased by Beech Aircraft 
Corporation as excess or catastrophe coverage, and the Travel Air 
Insurance Companies are not, tn any sense, reinsured nor do they 
appear as co-insureds or otherwise recoup their losses from other 
underwriters or insurance companies. 

The self-insured (including Travel Air] costs and excess 
premium costs incurred by Beech for the 4-year period apeclCied 
above ace correctly summarized as follows: 

Calendar 1983 

Beech was self -Insured (through Travel Air Insurance 
Companies) for the first $4 million annual aggregate loss and 
expense, 100% of which has been Incurred or spent. 

For excess insurance coverage during calendar 19B3, that 
is, layers of coverage above $4 million annual aggregate and 
extending to $400 million annual aggregate. Beech paid preniuns of 
52.178,408. 

Accordingly, Beech's outlay for product liability 
exposure from occurrences during 1983 amounted to $6,178,408. 

Calendar 1984 

Beech was self-insured (by Travel Air) for the first $5 
million annual aggregate loss and expense, lOOt of which has been 

For excess insurance coverage during calendar 1984 
(coverage above SS million annual aggregate and extending to S40D 
million annual aggregate). Beech paid premiums oC $3,167,529. 

Accordingly, Beech's outlay in 1984 to cover its product 
liability exposure for occurrences during that year amounted to 
$8,1'67,529. 

Calendar 19B5 

Beech was self-insured (by Travel Air) for the first $10 
million annual aggregate loss and expense, 100% of which has been 
incurred or spent. 

For excess insurance coverage during calendar 19S5 
(above $10 million annual aggregate and extending to S500 nilllon 
annual aggregate). Beech paid premiums of $9,627,435. 
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Beech's outlay to cover product liability ezpoaure for 
occucrencAS during 1985 aaountad to $19,627,435.^ 

Calendar 1986 

Beeeb was self-iMuced (by Travel Air) for the first $30 
Billion annual aggregate loss and expenser of irtiich approxiMately 
912.2 ■illion was deesed incurred — aeaning that Beech expects to 
pay and has proridad for through Travel Air Insurance Company 
approxinately $12.2 Billion Cor defense coats and loss costs for 
occurrences during calendar 19B6. 

Poc excess insurance coverage during calendar 1986 
(coverage above S30 Billion annual aggregate and extending to $500 
Million annual aggregate). Beech paid preaiuais of $10,716,974. 

The outlay in 19B6 Cor Beech product liability exposure 
for occurrences during that year amounts to $22i916>974. 

Paid Losses and Expenses 

During the sane four calendar yearsi the actual cash 
payouts by Beech (Travel Air) and the excess insurers, for losses 
and defense costs on claims and litigations closed during the 



19B3 


$12,245,787 


19B4 


13,459,564 


19B5 


20,062,278 


1986 


16,070,624 



in addition to being self-insured for the first $10 Billion, 
Beech was also self-insured during 1985 for approximately 48% 
of the first excess of $10 million over $10 million and now 
anticipates an additional self-insured payout of 
apptoxicnately $000,000 for its share of the first excess. 

Beech was unable to obtain full coverage in the first excess 
and is exposed for approximately 101 of the losses above $30 
Billion and below $100 olllion. At present. Beech has no 
expectation of additional liability costs Cot its self- 
insured percentage of excess insurance coverage. 
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Senator Ford. Thank you very much, Mr. Martin. We might notify 
Mr. Hogan that by the request of the members of the cffinmittee he 

will' testify next 

When you say your costs will be reduced dramatically in the next 
three to five years with this legislation, and with the time of repose, 
which is the statute of limitations as some of our laymen understand it, 
is that statute of limitation f^nst the company as it relates to the 
manufacturer of the product? 

Does that eliminate the possibility of the passenger having the t^por- 
tunity to file suit against the owner of the airplane, negligence by the 
pilot, and things of that nature? Does that limit them in that abili^ at 
all, other than the what the limitation might be as it relates to bodily in- 
jury? 

In some states, it's a year for bodily injury, and maybe five years for 
property damage. 

Mr. Martin. I do not want to confijse terminology here. A statute of 
repose is a term of rather recent origin in the legal business. 

It is a statute which says a product which is more than so many years 
old, you cannot bring a suit for a manufacturing or a design defect. 

A statute of limitations says that you have a certain length of time, 
which in most cases is two to three years, to bring an action fram the 
time you are injured. 

Now, to answer the question you asked, no, the statute of repose sp- 
plies only to the manufacturer, and if the pilot was negligent, it does 
not bar an action against him regardless of the ^e of the airplane, by 
one of the passengers, or anyone else injured. 

[ might also point out that this statute of repose is not the conven* 
tional statute of repose. The statute of repose is a rolling statute, which 
is to say that if you put a new system on that airplane, you put a new 
wing on it, you put a new piece of avionics in it. you put a new engine 
in it, the statute of repose, whether it's 12 years or IS years or 20 years. 
as to that component, begins to run from the time the replacement has 
been put on. 

So in the normal course of things, if an airplane has a new engine we 
will say every IS years, if the engine quits, even though the airplane 
may be 30 years old. the engine manufacturer is exposed if he has 
made an engine that has gone into that airplane in the past IS years. 

Senator Ford. Mr. Martin, the engine could be manufactured or parts 
could be manufactured by somebody other than Beech. I suspect 

Mr. Martin. It always is. We do not make any engines. 

Senator Ford. So those parts, then, that are acquired by a private 
operator, fixed base operator, whatever it might be, or an individual, . 
Beech would not have any liability under that the rolling cii^ 
cumstances, because the engine would come from someone else or the 
parts would come from someone else, and that individual would be in 
the rolling statute of repose. 

- Mr. Martin. That is correct unless Beech installed the engine, and 
possibly if it was a Beech-approved engine and you had an alleged 
design defect Beech might be in the line of fire right along with the en- 
gine manu^turer. 
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Senator Ford. How many members or entities could be in die line of 
fire in a crash of an aircraft under the present circumsiances? 

Mr. Martik You mean under the present system? 

Senator Ford. Yes, sir. 

Mr. Martin. Oh, almost an unlimited number. Mr. Sontag is a good 
example. His company makes a magneto, which is a part of the ignition 
system, electrical systnn for the engine. 

He is in the line of fire. The engine manufacturer is in the line of 
fire. The — probably — what we see here is. typically, you will Find 
a — weU. most typically, as you can tell frcHn the figures I gave you from 
the 203 aocidenB, in 118 cases the NTSB found that it was pilot error, 
and in another almost 50 it was either maintenance or weather. 

So you see that accounts for almost 160 out of the whole 200 was 
another cause. 

What we will see here is. the airframe rnanufocturer is joined, as the 
final assembler of the product, and liability is asserted against him for 
aU defects. 

The engine manufacturer is joined. The avionics people may be 
joined. The magneto manulacturer may be joined. The oil pump 
manufacturer or the fuel pump manufacturer may be joined. 

The theory of the plaintiff' lawyers is, get all these defendants in, 
even though you really do not have anything in your file to show that 
they 

Eieoator Ford. And then look for a deep pocket? 

Mr. Martin. Yes. look for a deep pocket, and get them fighting 
among themselves, and see if you cannot come up with some kind of 
theory to tag one of them. 

Senator Ford. Mr. Sontag, did you want to say something? 

Mr. Sontag. Yes. Senator I was involved in one lawsuit in Chicago 
where we had 18 defendants. 

I was involved in another lawsuit out in California where there were 
over 40 defendants named. 

And let me tell you that a majority, in the suit that had 18 defen- 
dants, a majority of those people had to pay their way out of that law- 
suit, well before they tier got down to the final shakeout on who was 
re^wnsible. 

Senator Ford. That is a typical operation. Is it not? 

Mr. Martin. 1 would like to leave another point with you. The figure 
that I gave you of $530,000 that we know on the average one of these 
occurrences is going to cost us. is just our cost 

It is not the cost of the engine manufacturer. It is not the cost of the 
magneto manufacturer or anybody else. 

Senator Ford. If you were one of the 18, that would be one- 
ei^teenth. Would it not? 

Mr. Martin. If they all had equal costs, that is probably true. But I 
do not think that is usually the case. 

But I will say that collectively or from a pyramid standpoint, this 
average cost of $530,000 is probably less than a fourth of the total cost 
that &e defense side puts out in these cases. 
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So these are going to cost you a couple of million dollars. It costs the 
industry as a whole. 

Senator Ford. [ just have a couple questions. I coutd ask some more, 
and I may have some questions in writing for you and ask you to 
respond in a timely manner. 

But now you show that the accidents are going down, and of course 
the expenditure Is going up. That is not peculiar tu your industry, by 
the way. 

All product liability cases, we have the fantastic cases of products 33 
years old, that went from the manufacturer to the military to an auction 
to, a surplus plant. And first thing you know, somebody loses a fii^r. 
And it is a pretty good lawsuit. 

What is the current data on general aviation safety record? Mr. 
Martin and Mr. Stimpson gave us the figure of 203. Now. is this the to- 
tal number of accidents? This says fatal accidents. 

But Mr. Martin included other accidents that exceeded $100,000. And 
that was 203 in the last four years that were attached to Beech. Now. 
can you give me something like that, other than fatal accidents? 

Mr. Stimpson. The overall accident picture is down also. If you look 
at general aviation accidents in total, that has been declining. 

I would be glad to supply those numbers for you also, Senator. But 
that record is down also. 

Senator Ford. Well, if you would give me a breakdown, you show 
the fatal accidents on this chart, and that is very fine. 

But if there is some way you can show an injury claim versus fatality, 
that sort of thing, I want to get as much of the detail as I can. so when 
we get into it 

Mr. Martin. I can give you some of those numbers off my sheet, if 
that will help. 

Senator Ford. Why do we not just get those together and let Mr. 
Stimpson put those in for you, Mr. Martin, and he can represent that as 
Beech's records. 

Mr. Martpj. Of these 203 lawsuits, or current lawsuits that we are 
talking about, there was a total of S99 people on board. 

Senator Ford. An average of three per plane? 

Mr. Martin- An average of three per aircraft. Now. of that number 
of people. 440 were fatal. 95 were serious injury. 

Now, the reason this chart is constructed in terms of fatalities is. 
when you get into what is a serious injury, you get problems. 
Everybody's figures are different. 

We have a serious injury classification for Beech. The NTSB has one, 
FAA has one. 

Senator Ford. Can we do it this way, then? If we could look at 
fatalities versus survival, with injury. 

Mr. Martin. It is a pretty good solid number. It shows the trend. 

Senator Ford. Let me ask, then, this final question. I know that all of 
you believe that the bill's limitation on joint and several liability and lis 
20-year statute of repose ought to lower your liability costs. And Mr. 
Martin has said it would have a large impact from three to five yeais to 
his company. 
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What about the uniform standards of liability that would replace the 
different state standards, as such? Are they going to save you money in 
litigation? And do you expect something like that to lower your in- 
surance costs? 

Mr. Martin. Sure they will. But I think I want to say to you that [ 
think that is perhaps the most important aspect of the bill. 

This is an attempt at moderate balanced litigation. But it levels the 
playing field. And I think over time that is going to help as much as 
any other thing. That is a very important part of it. That is, the uniform 
standards. 

What we are confronted with now is SO different Jurisdictions with SO 
different sets of changing rules, some of which are, [ contend, radically 
unfair. 

Senator Ford. Personally. Mr. Martin, 1 am very much opposed to 
the Federal government getting into the insurance business or pre-empt- 
ing the states. 

I have only voted one time that I know of to pre-empt the states and 
that was so General Electric, Sears Roebuck. Montgomery Ward and all 
could print their catalogue. And that was under the Energy Committee. 
And so it had nothing to do with what we are doing here. 

But I am very reluctant. Before we know it, we are going to have a 
national commission. So I will not get into that one with you. But 
Senator Kassebaum? 

Senator Kassebaum. I would like to follow up on that answer. Mr. 
Martin you said there are 50 different states and different standards. 

Could you give me several examples of major differences in product 
liability laws in the various states that adversely affect general aviation? 

Mr. Martin. Yes. I will give you some of the most dramatic ones. 
There are a few states, perhaps 10. that require proof of negligence to 
hold a manufacturer. 

The other 40 hold the manufacturer liable on what we call a strict 
liability theory. The question is, is the product unreasonably dangerous? 
There are states that have a two-year statute of limitations for bringing 
the acdon. There are states that have a six-year statute of limitations for 
bringing the action. 

There are states that have a system by which you can file an action 
and not notify the person you have sued, and let the action sit there 
with him now knowing he is being sued. And then later on when you 
choose and you have told the statute, then you can activate your case 
by serving him. 

There are states which follow the so-called John Doe rule, which al- 
lows you to sue one manufacturer and join SO John Does. And that is 
just the way it is slated. And by joining the John Does, you have told 
the statute against everybody else in the world. And then you can bring 
him into the lawsuit halfway down the line. 

Those are some of the most, there are states, there is one state which 
says that a jury can decide whether or not the FAA acted correctly in 
certifying a design. 
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Here is a group of engineers, very capable engineers, a system that 
you establish years ago to administer the design system for all aircraft 
And here is a state that says we are not going to pay any attention to 
that, a jury of laymen will decide whether the FAA acted property. 

There are other states that would not touch that, would not adhere to 
that at all. It is a wide variety of rules. And of course, there is forum 
shopping with these airplanes, I mean with these accidents. 

You find cases, there are usually three to six jurisdictions in which a 
case can be brought You will find the cases concentrated in those juris- 
dictions which are more favorable to the plaintiffs side of the case. 

And it is the plaintiff that chooses normally where you are going to 
litigate. I mean, I could go on forever. -But you do not want to bear 
that. 

Senator Kassebaum. [ think that is a good example, because, as you 
Icnow. there are state attorney generals who believe that their own states 
have product liability legislation laws that are stricter than the standards 
we are talking about here, and have fought against uniform liability 
legislation because of that. 

Mr. Martin. In isolated areas, that could be true. 

Mr. Stimpson. I think that is true also on the statute of repose, for ex- 
ample. Senator Kassebaum. Some states, a number of them have a 
lesser standard than 20 years. 

Oregon has eight years. I think Nebraska has 10 years or something. 
So in an attempt to get uniformity, this bill does give up some more 
favorable statute of repose, for example, in a number of slates. 

Mr. Martin, You see. our problem is this. It is the uncertainty of the 
system as well as the cost of ^e system. 

The insurers who underwrite these manufacturers, they look at the 
same data we look at. They know that anyone of these cases could 
generate a $100 million verdicL Not any one of them. But you are 
likely to be confronted with one that can do that. 

They know that the law is very hostile to the manufacturer in certain 
jurisdictions, and they know that most of the cases are going to be 
brou^t there. It is the uncertainty of not knowing what is going to hap- 
pen that drives up these costs. 

Senator Kassebaum. Mr. Sontag, in the illustration that you gave of 
the notice that was just served upon you. if S. 473 were law at this junc- 
ture, how would that help the particular situation that you are using as 
an example? 

Mr. SoNTAG. Well, one of the provisions of S. 473 is that it requires 
that a rule called Rule 11, I am not an attorney but f have learned all 
about this stuff in the last few years, the hard way. 

There is a rule called Rule 11 which is a rule that allows a court to 
sanction an attorney, if he has done something out of line. For ex- 
ample, bring a frivolous suit. 

In my experience, and I am sure the experience of Bob Martin, that 
rule is very rarely invoked. So that what you get is an awful lot of spe- 
cious suits. In my opinion, based on what I know after three days of in- 
vestigation, and by the way I have not been formally served on this yet 
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My point eariier was. this is a counter-claim to a lawsuit that I am ap- 
parently in. and I do not know about One of the suits that Bob alluded 
to here, where apparendy somebody has filed a suit, it is sitting there 
and I have not been served yet 

So. if we had S. 473. and if this turns out to be what at first glance is 
a suit that is based on very, very thin grounds, then I would say I have 
a chance of at least recovering my legal expense in defending myself. 

Today, in the environment that we currently have, I have practically 
no chance of recovering the defense costs that I am going to, and our 
insurers are going to. to defend ourselves in this action. 

Senator Kassebaum. Frivolous suits seem, indeed to be part of the 
problem. Our whole judicial system today, bears some responsibility for 
eliminating these frivolous lawsuits. 

You are a lawyer. Mr. Martin. Is that not part of the responsibility of 
the court? 

Mr. Martin. Yes, it is part of the responsibility of the courts, and it 
is a responsibility that is not being exercised. 

And I think that will change. But it will change slowly. It will take 
years for us to get back to a system that is more reasonably and more 
forcibly administered. Because it is involves, you know, a social change 
really. 

We have an atdtude in this country, unfonunately, go to the cour- 
thouse and roll the dice. You just might end up with a great big ver- 
dict And disregard for the rules of the system is rampant. 

I think that will change. The point I want to make here is that this in- 
dustry is being unusually penalized by that philosophy. And it will be 
dead before that change comes about in what I hope will be die normal 
evolution of a legal system. 

Senator Kassebaum. Thank you very much. It was excellent testimony 
on everybody's part 

Mr. SoNTAG. Senator, if I might just add one thing. One of my objec- 
dons to the current system is that often I wind up in a lawsuit, as I am 
apparendy in this one, where the plaintiffs attorney has not done his 
homework well enough to show that my product indeed had the pos- 
sibility of causing the accident. 

In the suit that I talked about that had 40 defendants in it out in 
California, our company was named along with our only competitor. 
Now, think of that. There are only two of us that make this product 
that goes on an airplane, and we are both sued. 

Is it not reasonable to expect diat die plaintiffs attorney would go 
out to the accident site, lift the cowling on the airplane, and look at the 
label? I have been sued in Kansas, and not my compedtor sued when it 
was my competitor's product on the plane. 

That is unreasonable. And it is unreasonable to expect me as a 
manufacturer to tolerate paying the kind of expense that we go 
throu^, and all the time and effort that we go through, in defending 
these dam things when the guy suing us has not done his homework to 
show that it was our product or potentially our product And that is 
where I think the system really breaks down today. 
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Senator Kassgbaum. Thank you. Thank you. Mr. Chairman. 

Senator Ford. Senator McCain? 

Senator McCain. Thank you. Mr. Chairman. I apologize that [ wi 
not be able to stay for all Mr. Hogan's testimony. 

Mr. Chainnan. I also understand that the general counsel for AOPA 
had to leave. 

1 certainly regret that those who truly represent, I think, the mail 
airplane-aircraft consumer will not have a chance to respond to those 
who purport to represent the consumer. 

1 would just like to make a couple of points, if 1 could, Mr. 
Chairman. One is that if the primary motivation for civil aircraft safety 
improvements is the spectre litigation, then I wonder what it is that hi 
been responsible for the steady improvement we have seen in military 
aircraft safety, since we all know that it is extremely difficult, if not im- 
possible, to bring suit when a military accident takes place? 

I think that Mr. Hogan and the trial lawyers will purport to speak for 
the consumer and their rights. And 1 would say that we as Americans 
have a right to have qualified pilots, which we will not have if there is 
a disappearance of general aviation in this country. 

I think we have a right to have the highest quality technology in 
equipment, which will be scarce, if not impossible, to f^nd. And if it is 
able to be found, it will be inordinately expensive. 

I think we have a right to expect to be able to provide our citizens 
that want to fly with the highest quality equipment, which none of 
them will be able to afford. So 1 appreciate the testimony of the wit- 
nesses, and I would be glad to hear any response they would have to 
those statements. Mr. Chairman. 

Mr. Martin. I completely agree with you. The training ground for 
commercial pilots who fly us all is general aviation. 

And as we reduce the ability of young men to learn to fly 

Senator McCain. And women. 

Mr. Martin. And young women. We reduce the pool from which 
those airlines then can draw. 

And another thing about this thing that is sad. as far as [ am coa- 
cemed, that no one really touches on. 1 have had in the past three years 
1 think four different groups of young men or small companies come to 
me and say, we want to start out to make a. we have a new design of 
airplane. Or. we have a new design of an aviation component What 
can we do. how can we start in the business? 

The answer is. you cannot start in the business. Well, you can start in 
the business. But you are going to have to risk your entire fonune. And 
the only thing I can tell them is. if you are going to do that, you are 
going to have to go abroad. You cannot do it here. 

Because the first accident, you know, usually diey have slight capital 
They cannot borrow money. The bankers know what is going on. 

We are fixing it so young people, young engineers, young people 
with an idea that they want to improve a product or build a new 
product, cannot get started. That is bad. That is really bad. long-term. 
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Mr. Stimpson. I think also. Senator McCain, if you look at this in- 
dustry, it is a little industry. It was a gem of an industry a few years 
ago. And what has happened to it. 

And you look today as to what is the biggest single factor that has 
caused these problems. Sure, there are trade problems, there have been 
problems with the economy. It is not all product liability. We are not 
saying that 

But it is a cancer which is eating at all segments, whether you are a 
manufacturer or whether you are a pilot who wants to buy a new 
airplane, or whether you want to take flight training, or whether you 
are a flight school. 

When flight schools are getting out of the business, because they can* 
not afford the insurance anymore, it is a total picture. And if you look 
at the whole thing, what is happening here and what we have been talk- 
ing about this morning, this would probably be the largest single factor 
that could help the industry again. 

Mr. SoNTAG. Senator, if I might just say something. I am an 
entrepreneur. I am not just a professional manager. 

I wound up buying this company with some investors about eight 
years ago and had the unfortunate experience of timing it exactly, al- 
most to the month, when the industry began to fall on its ear. 

And some people, by the way. would say that it is an interesting coin- 
cidence that Riek Sontag got into the business at that very monUl. But 
from my experience, the real problem that you have got is the amount 
of time that you spend on these things. 

I cannot tell you how much time 1 spend on lawsuits and organizing 
lawsuits. I am the defense counsel for our company internally, because 
we are too small. And I spend so much time on lawsuits that all the 
product development, ail the changes that I would really like to do at 
the company I cannot do. 

In the last two weeks I spent six days of my time on product liability 
lawsuits. Now, that is six-tenths based on a normal five-day work week, 
it happens to be a lot less for the days that 1 work. 

But th^ much of my time is spent on trying to organize and defend 
lawsuits. There is something wrong. This is not the way business was 
meant to be. And this is part of the problem that we have with U.S. in- 
dustry that gets involved in product liability litigation. 

It is a tremendous drain on resources. The system is being ad- 
ministered improperly, and this is the way it works in the real world. 

Senator McCain. iSank you, Mr. Chainnan. 

Senator Ford. Senator Exon? 

Senator Exon. Thank you very much, Mr. Chairman. Let me follow 
up on that just a little bit. 

You suggested. Mr. Martin, that these new ideas and concepts that en- 
gineers might come up with, had to go elsewhere, overseas someplace. 

I suspect also the follow-on conclusion to that is that since, if they 
develop that project overseas and then start selling the aircraft in the 
United States, they come under the same court systems and large 
awards that they would otherwise. 
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So not only would your advice to Ihem be to start their business over 
seas, but also most of their production is going to be sold overseas. Is 
that true? 

Mr. Martin. Yes, sir. There is an enormous market for general avia- 
tion airplanes overseas. Alrica. Asia, they do not have roads the same 
way we do. And they cannot afford to build them. 

And the general aviation airplane is widely used in the rest of the 
world. And that is exactly what 1 tell them. To build your airplane over 
there and sell it over there. Keep it out of here. 

Senator Exon. That leads me to my next question, then. The obvious 
conclusion is that the court systems that we have in the United States— 
and there are arguments as to whether they are correct or not — they 
must be significantly different in the matter of product liability than 
what has evolved in the United States since 1968 or whatever year it 
was. Is that correct? 

Mr. Martin, it is. Vastly different. The whole system is different 
abroad. 

Senator Exon. We have heard that before. We had a Lloyd's of 
London representative in here two or three years ago on this whole mat- 
ter of product liability. 

You said you had great respect for lawyers. Evidently you do not 
have as much respect for the legal system in the United States, thai has 
allowed this to evolve. You certainly know as a lawyer that we have al- 
lowed the bar associations to generally subscribe and put parameters on 
what happens in the legal profession. 

Who is primarily responsible for the serious situation that you and 
others have brought before this Committee with regard to our product 
liability laws seemingly getting way out of step, at least with what is 
happening in other of the industrialized nations? 

Mr. Martin. Well. Senator, the first thing we have to do is to put my 
criticism and your criticism in the proper context. 

Not all industries are affected this way. There are liabihty-sensitive in- 
dustries, and this happens to be the most sensitive of all of them. This 
is the most sensitive. And there are figures or articles that have been 
written about it that indicate that. 

Generally speaking, products in which people transport themselves or 
which they ingest or which they use machines they use around the 
household, that encompasses the liability-sensitive products, if you do 
not class medical services and that sort of thing as product. 

Now. the rest of the industrial base is not all that badly affected. The 
legal system. I am not proud of the legal system in die way it has 
treated those industries. It has gotten out of balance. 

Our overall legal system is unequal to any place else in the world 
And when you look at it on a broad basis, I think we have got a good 
system. It has just gotten out of balance in certain areas, and this is one 
of them. 

Senator Exon. I would just say to you, Mr. Martin, that other wit- 
nesses before this Committee might not agree with the staiemetu that 
you have just made. 
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We have all kinds of manufaaurers having nothing to do whatsoever 
with the aircraft industry that have made similar appeals to this 
Committee, speaking of the Commerce Committee, with regard to 
product liability in a whole series of Relds. 

I am talking particular about the agricultural manufacturing industry. 
There are many that have been hit very hard. So I do not know that 
you are only alone in this. 

But 1 suspect you have been hit a little harder, because you deal with 
a more expensive product, of course. Let me ask this question, trying to 
get at the bottom of this, so I understand tt. 

Both fatal accidents from 1946 have decreased significantly. At the 
same time, we have seen increases in out-of-pocket expenses, primarily, 
as I take it. because of the thriving of these types of lawsuits. 

The next witness is going to have something to say about that, I am 
sure, and 1 want to listen to what he has to say. 

Is it not true that, for the most part airplane accidents, the large per- 
centage of them, come down to pilot erroi^ 

Mr. Martin. Yes, sir. 

Senator Exon. Can you tell me. of those accidents, each and every 
year from 1946 through 1986, were 70 percent of those pilot error? 50 
percent? 90 percent? 

Mr. Stimpson. Generally, Senator, it is around 84 percent under 
NTSB calculations. It runs fairly stable in that area, about 84 percent 

Senator Exon. What do you run into in defending lawsuits that are 
brought against the companies thai you represent if pilot error is the 
reason for the crash? 

As a layman it would seem to me that if the pilot made an error that 
he and he only or the company that he works for would be re^onsible. 
and not the people that make the airplane. 

How is that -treated in the courts? 

Mr. Martin. Well, let me give you an example of that. Wc have a 
class of cases as does everybody else that we can gustlock cases. 

If you have an airplane on the ground, if the wind comes up, you do 
not want the wind to blow the control surfaces around, bang them up 
and bend them. 

So you have a system in the cockpit where you ftwze the elevator in 
neutral; you freeze the rudders: and very often you have another device 
that holds the throttle back. 

Now everybody paints those control locks red. They have a pilot 
operaung handbook that says, remove the control locks before you start 
the airplane. They have a check list that says, control locks off 

The last thing you do before you take the airplane off is move the 
controls to see that they are free. 

Time after time some guy gets out there and starts his airplane. It is 
a little windy, so he leaves the elevator or the rudder control lock in to 
save the trouble of having to hold the wheel while he taxis out and he 
forgets it 
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And he takes ofT with his controls locked, and of course he is dead 
He is going to crash. And we get sued. 

And the contention is, if you had made the flag a little bigger, and 
painted it yellow instead of red, he would have seen it and he would 
have removed it 

Senator Exon. What happens— what about if he forgets to put the 
landing gear down when he comes down from this flight? You must 
have had that. 

Mr. Martin. Well, the argument that is made under the current state 
of the law is, well, if you had had a different type of switch, or you had 
it in a different place, he would have seen it and he would have remem- 
bered to put the landing gear down. 

We get into arguments about, should you have the attitude gyro 
directly in front of him, or the airspeed indicator directly in front of 
him. or the turn and bank indicator directly in front of him. 

You cannot put them all in there, and you have experts take the 
stand and say they are human factors experts, and they know that 
people's eyes work a certain way. and it would be better if you had 
your panel arranged in a different way. 

We run into these lawsuiK. not infrequently; frequently. 

Senator Exon. Well, Mr. Chairman. 1 have appreciated this. This is 
' very good testimony. I do not wish to prolong it any further, except to 
say that every time we get into these things, whether it is the airline in- 
dustry or the manufacturing industry in general, it seems to me that the 
main problem is that we have got a court system that is totally out of 
control. 

I am not sure that the Commerce Committee can fix that. We are 
going through these exercises, and I am a cosponsor of this bill because 
I think it is necessary. 

But the main root cause of the problem is, certainly gagged against 
the court systems in other parts of die industrialized world, have better 
control of the situation, and have advanced a system that is more 
reasonable than what we have in the United States. 

Even if this bill passes and cures this problem at least partially in the 
aircraft industry, there are an awful lot of problems out there remain- 
ing, and it seems to me that by and large lots of these problems are 
matters that should be referred to the Judiciary Committee. 

I do not subscribe that the Federal Government should be poUcing 
the legal profession. But 1, as a nonlawyer get the impression that the 
legal profession is not doing the job that I diink it should be doing in 
this area. 

If they were doing it. we probably would not have any need for the 
legislation that we are talking about today, nor would there be any 
need for you to take your time and come in here and testify. 

I have appreciated your testimony. 

Mr. Martin. I agree with you. sir. It is out of control. 

Senator Exon. Thank you. 
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Senator Ford. Just one final question, unless Senator Kassebaum has 
something. 

I am trying to think back to the foreign manufactured airplanes that 
are here in our general Heet. if I understood your testimony correcdy 
earlier, you said that their liability insurance is less than the domesdc 
manufacturers' liability. 

And the reason for that is that they have fewer aircraft in the 
country, therefore they are newer airplanes, and therefore their liability 
is down. And after ihey have been here for awhile and accumulate the 
massive number that domestic have, their problems will be the same. 

Am I correct in that statement? 

Mr. Stimpson. You are basically correct. Senator. There is one other 
factor. To date, the penetration of foreign manufacturers has been 
primarily in the jet airplanes, too. which are the more sophisticated 
airplanes, usually operated by two pilots, safety equipment on them. 
And that has not been the product liability problem that the smaller 
airplanes have. 

As we see more single engine piston airplanes, which are not neces- 
sarily operated by professional crews, et cetera, coming into the United 
States. 1 expect that problem wilt increase also. 

Mr. Martin. I don't think we'll ever get as bad as ours, because they 
will always sell a larger percentage of their airplanes overseas. 

Mr, Stimpson. But it is the large tail which the U.S. manufacturers 
have, that the foreign manufacturers basically do not have. 

Senator Ford. Fine, any other questions? We thank you very much. 
You have been on the witness stand here now for about an hour and a 
half, and a lot of people are getting itchy. 

And so we are about to request to have Mr. Hogan come forward 
now to give his testimony. 

STATEMEIST OF R. BEN HOGAN III 

Mr. Hogan. Good morning. 

Senator Ford. Good morning, Mr. Hogan. 

Mr. Hogan. Forty years ago, about that. Jimmy Stewart was in a 
movie where he played a courageous airplane manufacturing engineer 
who had calculated that after a certain amount of usage or hours in 
flight of this certain type of airplane's tail would fall off. 

And you will remember, if many of you have seen this movie, he ac- 
tually goes so far during the movie to actually intentionally crash one of 
his own company's airplanes, or while it is on the ground, he pulls the 
landing gear lever so that the people on the plane will not die, as he 
thinks they will. 

And by the end of the show, he has proven his point. One of the 
tails that is being experimenully tested does fall off, and nobody dies, 
and Jimmy Stewart is the hero. 

Senator Ford. I missed that movie. 
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Mr. HocAN. [t is around. You will see it if you look for it 

But in real life, what often happens, and I guess it is my point for 
being here, is that the tail does fall off. 'Ilie engineers who are standing 
around looking at it are engineers who work fur attorneys representing 
the people who were in the airplane, and the object becomes to deter- 
mine why the tail fell off. and to obtain as much information from (he 
airplane manufacturer to prove why. 

And then, as a byproduct of the process, to prevent it from happen- 
ing again. 

And I want to tell you about a specific example that has already been 
alluded to that would not have been possible were this bill the law just 
four years ago. 

There was in the same period of time, 40 years ago. begun an 
airplane called the V-tail Bonanza. It was a unique design. It does not 
have the vertical tail surface, which gives you lateral stability, or gives 
you stability in gusty wind conditions. 

But because it does not have that tail surface, it goes faster and has 
less drag. And it is sort of a sexy looking airplane. Sold a lot Very 
popular. Been around a long time; a lot of people flew it. 

But at [he rate of about seven a year, if averj^ed over a period of 
time, they have been breaking apart in the air and falling out of the sky 
and killing everybody in the airplane. 

All that period of time, from 1946 or 7. when they first started being 
made, up until I guess the trial of the Byer case in 198S. Beech always 
took the position that the pilots were at fault: that the pilots — of course, 
the pilots were never around to testify. They always die. Everyone in an 
airplane dies when it comes apart in the air. 

And Beech would always take the position in these cases that well, tt 
was the pilot's fault, because the pilot would have gotten this airplane 
into a dive, it would have gone beyond the speed limit of the airframe, 
and would have broken apart for that reason. 

And of course you might have engineers that would come in firoin 
the plaintiffs side and say something different, but they didn't have any 
success. Beech always won. 

Until they got to my case, where they had a problem, because there 
were some eyewitnesses on the ground who had seen it break up, and it 
was not in a dive. 

They still took the position in court it had to be in a dive. They 
ended up having to call these eyewitnesses liars. 

It did not work. There was a jury verdict. And after that, die 
FAA — or during the process of the lawsuit, the FAA and Beech got 
together and they started some testing, and to Beech's credit, and I give 
them credit, after this lawsuit, they went out and fixed the problem. 

They, first of all, issued an air worthiness directive, or asked the FAA 
to do so. and the FAA did, slowing down all these airplanes until a fin 
could be found. And then they found a fix where they would better at' 
tach the tail to the airplane so it would not come ofT. 
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Now, my airplane was made in 1956. That is more than 20 yean 
before its accident The lawsuit would never have been brought because 
of this 20 year statute of repose in this bill. 

Now you say. 20 yean is a long time. Any airplane out there for 20 ■ 
yean should have an automatic cutofT period. 

But Beech's vice president said in an SAE article that the Beech V- 
tail Bonanza was supposed to last — its airirame, and that includes the 
tail — was supposed to last 10,000 airframe hours. 

Now 10,000 airframe houn might be 10 years, but it might be 30 
years, or it might be 40 years. It spends on how often the airplane is 
used. How much it sits around in a hangar. 

The tail is not supposed to fall off the airplane, or break off the 
airplane in gusty wind conditions, with only 3,500 hours of use, as hap- 
pened in my airplane. 

But if this bill had been the law 4 years ago, this lawsuit, and the 
widow and children, would have been out of court. 

Now in my State of Alabama, my Supreme Court has ruled that 
statutes of repose like this are contrary to the State constitution. But of 
course this committee has the power, the Senate has the power, through 
the commerce clause of the constitution, override what Alabama wants 
to do. and New Hampshire, and Rorida, and— welt, not Rorida, but 
New Hampshire and some other States who have also ruled that a 
statute of repose is contrary to their State constitutions. 

But what you are doing with a statute of repose like this is, you are 
throwing people out of court, no matter how good their case, no matter 
what the facts, after 20 yean of airframe usage, even if the airplane was 
supposed to last longer than that 

Even if a tail falls off Even if a wing falls off, after 20 years, when it 
is supposed to last a lot longer than that, according to the manufac- 
turer's own statements. 

Now that is not to say a statute of repose might not be enacted. But 
it should be based on something like the model product liability bill 
that creates just a legal presumption instead of an outright bar. 

I do not mind going into court with a legal presumption against me 
that if something is 20 years old it is presumed that it is all right, and I 
have to prove that it was not. 1 would have to come up with this state- 
ment, and I would have to put this into evidence that it was supposed 
to last 10.000 hours instead of 3,500 houn. 

Lawyen face legal presumptions all the time. But people should not 
have to face absolute ban to recovery, eq>ecially when our own State 
supreme courts have said it is unconstitutional under our State constitu- 
tion. 

And I would ask this committee to think twice before overriding 
what some of the States want to do about that 

The statute of repose is the main thrust of this bill Anything else in 
this bill, if you did it for the aircraft manufacturers, it really would not 
cause much problems. 
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It might be to their benefit Fine, give it to them. If they want to be 
in Federal court rather than State court, like they do under this bilL 
they want to be in Federal court for all these cases, you arc going to 
have to fiind the Federal courts more. You need to be aware of that, be- 
cause you are shifting a whole class of litigation out of State courts and 
into Federal court. 

But that is all righL Victims can go to Federal court as easily as State 
court, in a lot of instances. If you really want to do that, and transfer 
all these cases to Federal court, which is what they want you to do, do 
i(. 

Of course you need to fund the Federal courts that much more, be- 
cause you are going to burden their system that much more. 

I want to respond to some of the things that have been said. I tried 
to take some notes. 

On the issue of safety, and [ think this whole concern that I have is 
the issue of safety, pay attention to the fact that under the present 
liability system, fatal accidents have been going steadily down. 

What you are being asked to do is change drastically that Federal 
liability system as it applies to the very airplane manufacturers that 
have created and shown you these statistics. 

For the last whatever it is years, fatal accidents are going down evoy 
year under our current tort system. 

Now they will say, it will not make any difference. But what if it did? 
It cannot get any worse. 

Now here we have the other bogus thing of liability premiums. 1 
want to talk about that a little bit, because that is really where I think a 
lot of their testimony is coming from. 

When Bob Martin tells you that Beech is self insured, he is 
stating — that is a way of framing the truth. But actually Beech has their 
own insurance company. Travel Air Insurance Company. 

And when he says, we get insurance in the foreign markets, he is 
really talking about reinsurance. I want you to know that, because it 
makes a difference. 

When Bob Martin or anybody else stands up here and tells you that 
they are adding $70,000 to the cost of an airplane because of insurance 
premiums, what they are doing is, they are taking $70,000 out of their 
left pocket. Beech, and putting $70,000 into their right pocket. Travel 
Air Insurance Company, that they wholly own. 

Now. does that mean Travel Air Insurance Company is losing 
money? You need to know, before you pay any attention to how much 
insurance premiums they are paying on these airplanes, paying them- 
selves on these airplanes, whether their insurance company is losing 
money. 

If their insurance company is taking $70,000 worth of premiums per 
airplane and making a ton of money on that, then it is unfair to be 
coming up here and asking you for relief for $70,000 in premiums diat 
they are paying themselves per airplane. 
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Another thing about this $70,000 flgure that you need to be aware of, 
and it is within their own testimony if you look at it carefully, what 
they are telling you is this. They are saying, every new airplane we 
build, we are apportioning all of our insurance premiums that we pay 
ouRclves. 

And it turns out that we are building so few new airplanes, that this 
would be equal to only $70,000 per new airplane. 

Now the impression you may get— and if you did, it is a false impres- 
sion; 1 am not saying they said this either. I am not trying to accuse 
them of anything. But the impression if you got it that would be a false 
impression was that what they are insuring are just new airplanes for 
$70,000. That is not true. 

The $70,000 figure is just an artificial gimmick, a bogus number that 
has been created. Because what they are really insuring are all those 
thousands and thousands of airplanes that are out there in the fleet that 
they have already made that are flying around. 

And when they take that insurance premium they are paying them- 
selves, and divide it, not just among the new airplanes, which are very' 
few, but among the whole fleet out there, they may be paying them- 
selves insurance premiums at the rate of only a few thousand or maybe 
even a few hundred dollars per airplane that they have made. 

I would just point that out to you. I am not here to say that they 
have tried to represent anything falsely to you. I am not going to say 
that at all. 

Senator Ford. You are going to infer it, though, are you not? 

Mr. HocAN. No. But I will say this, it is a bogus number. That 
$70,000 is a bogus number. It should not even be used, because it bears 
no relationship to anything. 

Federal regulation seems to be the main thing that the manufacturers. 
cifie to you as why they can be left alone and not have to fear the tort 
system. 

In other words, they come to you and say. we do not really need the 
tort system to keep us straight, because we are regulated every step of 
the way. 

Well, this has been pointed out in previous testimony to many com- 
mittees. It is probably not new to either one of you Senators. 

But I want to point out this, that really what happens in real life is 
that the FAA operates under what is called a delegated option 
authori^. And that simply means this, that the Federal Aviation 
Administration delegates to Beech the authority to approve their own 
airplanes after certain qualifications are met. and the first model is ap- 
proved and so forth. 

Now what does that mean? For example, in the case of a Beech 
Bonanza, way back in the 1950s sometime. Beech got the delegated op- 
tion authority, got the authority to start certifying all future — or certify- 
ing the Beech Bonanza airplane. 

So ever since then, since the eariy 1950s, when Beech comes out with 
a V-tail airplane, puts it on the market. Beech employees paid by Beech 
certify that airplane for the FAA. 
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Thai is tnie, and that is the kind of FAA oversight they have. Now. 
that is not to say it is a bad system. You do not want the — the Federal 
Government cannot afford to have KAA people looking over their 
shoulder all the time. 

But you do need to know that you do need the backup of the civil 
justice system over that kind of an operation. 

And if you do not have it. you are endangering that line going down 
there of fatal accidents that iiave been dropping. 

Foreign competition. Senator Ford made the point that I was going 
to make. The foreign companies that come in here, if they have a dan- 
gerous airplane or a defective airplane, they are exposed to the very 
same liability as Beech or Piper or Cessna. It is no different. 

And if they bring a defective airplane in here, and the tail comes off 
or something, they come to the court system just like Beech. They are 
on an equal plane. They have to fight it out there, just like they do in 
the marketplace against Beech. 

Paid claims is a point that was made. They have risen, and there is 

no question that that is true from 1977 to 1985. In the case of Beech, I 

suspect a significant percentage of that had to do with the fact that 

once Beech finally did recognize that the Bonanza was defective, it went 

, out and settled all their Bonanza cases. 

That is a great big lump of I do not know how many — Bob Martin 
would have to tell you how many V-tail cases were out there at the 
time they decided, his company, to settle them all. But sure, that hap- 
pened. 

But then those were people that deserved — the widows and orphans 
and so forth— who deserved to be compensated for an airplane that was 
defective, and was badly made. 

Everyone of those paid claims was either a settlement where 
AMC — where Beech recognized that they owed the money, or it was a 
jury verdict where they had to pay the money. 

Now. I guess what they are coming in here and saying is, we should 
not have to pay that much money. But there again, what they are as- 
king for is an automatic cutoff. That statute of repose, that is the reasoB 
they are here. An automatic cutoff to exposure to half their airplanes. 

I respectfiilly submit that the best thty should get in the way of a 
statute of repose is a legal presumption. That is what was proposed by 
the American Bar Institute in the model product liability code. 

It is the most fair situation for them. It does help them in the 
courtrooms. 

And other features of this bill are no problem. They are sotnethiiig 
you need to pay anention to. If you really want all this litigation in the 
Federal courts and out of die State system, you are going to have to 
fund the Federal courts. 

But as far as a standard set of laws for airplanes, that is fine. As long 
- as you are going to promote safety and not do away with safety. 

I am here to answer any further questions. 
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Senator Ford, Thank you, Mr. Ht^an. You are an interesting witness, 
and your experience gives you a little more interest than the normal wit- 
ness. 

And you bimi^t up a very interesting point where Beech has its 
own inairance company and is buying insurance. 

But if I understood Mr. Martin correctly, they had a huge deductible. 
And that deductible a couple of years ago was $30 million, and I think 
last year. $50 million. And it is cumulative: it is not on each accident It 
is cumulative. 

And at some point when they pay out or are liable for $30 million 
out of pocket, anything above that, they would pay for it. 

And he was talking about $L0 million. I think $9 to $10 million was 
the premium. And it was very interesting that they were paying it to 
themselves or a wholly owned subsidiary. 

Is that your understanding of the insurance agency or company that 
you referred to? 

Mr. HOGAN. What I know about the situation is as a result of a 
deposition that in fact I took from Mr. Martin in my case, where he ex- 
plained the setups. 1 would be interested in hearing from him. and 
maybe he would respond to this, whether when he says he has a $50 
million deductible he is not really just saying that there is reinsurance 
after $50 million, in other words, his wholly owned insurance company, 
Travel Air, has to get up to $50 million before the reinsurance kicks in. 

Senator Ford. You have to issue an instrument from the insurance 
company, and that instrument has certain clauses and will cover an in- 
dividual, corporation, partnership, whatever it may be. or an individual. 
You must be familiar with insurance because you have probably been a 
plaintiff lawyer for some time. 

That means that a single entity, if I could use that term, whatever it 
might be, is insured up to a certain amount with a deductible. Like 
your automobile policy, you have got a $100 deductible. $250 deduc- 
tible against the damage. So if it is $1,000 damage and you have a $200 
deductible, the company would pay $800. 

Mr. HocAN. I know what deductible means. It may well be that what 
he is telling you is that Beech has decided that their own insurance com- 
pany will require Beech to have a $50 million deductible rather than 
kicldng in immediately. 

But 1 do know that those kinds of numbers are just decisions on 
whether the left pocket is going to have the money or the right pocket 
is going to have the money. And you really do not get the whole pic- 
ture here as a committee until you learn whether that insurance com- 
pany, their wholly owned insurance company, has been making out- 
rageous profits from these very large premiums they are paying them- 
selves. 

Until you know the insurance profit picture of their wholly owned in- 
surance company, you cannot know whether they are really having 
trouble. 
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Senator Ford. Well, Mr. Hogan, why do you not have that infonna- 
tion with you here today? Vou are leaving us out here dangling, saying, 
well, look at the profit, and you are giving us that — we are presuming 
now or assuming something that you are trying to gel this jury to 
believe. 

Now. I am not going to nibble at that one until you can come with 
the facts, if they are making money and this is a big boondoggle for 
Beech and that sort of thing. 

What about Ford Motor Company? What about GMAC? What about 
all the banks out there in the insurance business? Are you i^nst all or 
them? 

Mr. HoGAN. No. I am not against Beech. 

Senator Ford. Well, that is fme. But you are making a point here 
that they are making money and that they are putting that back into 
the cost of the aircraft. Well, that is the only bookkeeping procedure 
that you can have. 

If Beech has a $30 million deductible, that has to be in that instru- 
ment somehow because they will have to reinsure. The company, in my 
opinion, is not so substantial. They are self-insured to a point, are they 
not? 

Mr. HoGAN. They are self-insured. I guess you would call that. Even 
if they have their own company, they are self-insured. 

Senator Ford. Well, they are self-insured for $50 million if that is the 
deductible under the policy. 

Mr. HooAN. One way or the other, that is correct. 

Senator Ford. Now, on the certification, where you say Beech, is that 
unusual in the aircraft industry? 

Mr. Hogan. No. and there is nothing wrong with it, either. 

Senator Ford, Well, you left the assumption that their paid 
employees would certify the aircraft. Now, that is true, but it is not un- 
usual to the industry. It is an agreement between the industry and the 
FAA, and Lockheed. Boeing, all of the others, certify that aircraft un- 
der an agreement with the FAA. 

Is that not correct? 

Mr. Hogan. But 

Senator Ford. Wail a minute. Am I correct? 

Mr. Hogan, Sure. 

Senator Ford. Fine. I like yes and no answers, do you not? 

Mr. Hogan. Absolutely, 

But the difference is that presently the people, the public, has the 
civil liability system to fall back on. whereas if they do not have then 
they will only have this certification system and it will start to show its 
true weaknesses. 

Senator Ford. Well, the certification program has done reasonably 
well. Vou claim that this legislation would be unfair to injured plain- 
tiffs. Yet this bill does not go nearly as far in my opinion — and I am 
not a lawyer, so I am at your mercy — in die area of tort reform as have 
bills enacted by many of the states. 
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So now you talk about this bill being unconstitutional on the statute 
of limitations, whatever you call that 

Mr. HoGAN. Repose. 

Senator Ford. Repose. I am learning a new word here during these 
hearings. 

That that is unconstitutional as it relates to Alabama, and you name 
two or three other states. But this bill does not go nearly as far as those 
bills enacted by the states. And for instance, many states have enacted 
shorter statutes of repose, I suspect. 

And in many states, would not the plaintiffs' rights be protected to a 
much greater extent if a lawsuit was brought under the terms of this 
bill? 

Mr. HoGAN. Yes. they would. 

Senator Ford. Senator Kassebaum. 

Senator Kassebaum. First 1 would like to say. Mr. Hogan. that the 
Trial Lawyers Association has usually not chosen to testify. And so at 
least I am appreciative of your appearance here today. 

Mr. Hogan. Thank you. 

Senator Kassebaum. Second. 1 think it is a specious argument that, be- 
cause of our tort system, fatal accidents have declined fix)m 1946 to 
1986. I really fail to see the connection between our tort system and the 
decline in fatal accidents. 

1 think it has to do with improved technology, improved training, 
and really the high standards of safety that we have set in the industry. 

Going back a bit to Senator Ford's comments on certification, I find 
it awtully hard to think that a jury of nonprofessionals, non-engineers, 
could make a determination on certification that would be acceptable 
above and beytmd that of those who are professionally involved in cer- 
dficatioo for the Federal Aviation Administration. 

How can you justify that? 

Mr. Hogan. Let me respond to your first observadon. Why does the 
industry set high safety standards, or that your opinion or stated 
opinion is that fatal accidents have gone down because of high safety 
standards. 

I agree with that But what is the motivation for high safety stan- 
dards? Corporations are 

Senator Kassebaum. Not a fear of being sued. 

Mr. Hogan. Well, corporations exist for one reason, one legal reason. 
There may be many reasons they exist, but there is one legal reason a 
corporation exists, and that is to make a profit. 

Now. part of what motivates a corporation is going to be the fear of 
litigation results. If you do not acknowledge that, then you and I just 
disagree. And it has been my experience that corporations do change 
their products as a result of or in fear of bad litigation results. 

Senator Kassebaum. Well, we know in following the history of avia- 
tion that many times it does, unfortunately, take an accident to 
motivate both consumers and the public and manufacturers to recognize 
a danger. 
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The National Transportation Safety Board in investigatii^ commer- 
ciat accidents has many times pointed up deficiencies that they believed 
needed to be addressed and have over and over again brought up those 
deficiencies. We many times have held hearings over and over again 
before fmatly things did change. 

But I really do not believe that safety improvements are brought 
about just because of the profit motive, and 1 think this is particularly 
true in general aviation, where as Mr. Sontag pointed out, you many 
times have pilots who fly their own families. 

1 think it is a much more personal relationship. 

Mr. HOGAN. Let me give you an example. Senator. After my lawsuit 
Beech, for whatever reason — and Mr. Martin is obviously disagreeing 
with what reason— but they issued essentially a recall on all outstanding 
V-tail Bonanzas, even the ones more than 20 years old — and 1 suspect 
more than half of them are more than 20 years old — and brought them 
in and fixed the tail. 

Now, that is going to probably prevent a lot of deaths, that one ac- 
tion that Beech took. And my question to you is I guess a rhetorical 
one: Would Beech have had any compelling reason to do that? in ^t, 
because of the profit motive, would chey not have had a reason not to 
do that had there been a 20 year statute of repose? No reason. 

Senator Kassebaum. I do not agree with you. 1 have a long under- 
standing of the history of Beech and 1 think they would do it for 
reasons other than that 

But let me ask you. I was trying to read through your testimony. Was 
your case in 1985, did you say? 

Mr. HOGAN. The accident actually occurred in 1979. but the case was 
not tried until 1985. 

And incidentally, I did not want to interrupt you. but I was going to 
say that one of the things that was brought out here is the NTSB as- 
signs causes of accidents. Let me tell you a little bit about that system. 

The aviation manufacturers— I know this is the case for Beech, be- 
cause we have sworn testimony that this is so — every day, today and yes- 
terday and every day thai goes by, calls up the FAA and finds out if 
one of their airplanes has been involved in an accident anywhere in the 
world. 

And they have a team that goes out and assists the NTSB investigat- 
ing the accident and determining, and assists them in getting the facts 
so that the NTSB can determine the cause. 

Now. the pilot or the people on the airplane do not have any such 
representatives there assisting the determination of the cause of the acci- 
dent. And so you need to know that the system that is in place, that 
determines the NTSB cause of an accident, and blames the pilot every 
time when the pilot is always dead, is one that has the manufacturer 
there participating in it, but no representatives of the dead pilot. 

You need to know that. That is true. 

Senator Kassebaum. Well, I just wish to say in ending the questioning 
here that I think that we have obviously seen over the years, whether 
from automobile manufacturers or aviation manufacturers, that there 
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are many of those manu^turers who wish that flaws could have been 
recognized and corrected sooner. 

Lives have been lost, and that is a sorrow to everybody. But this legis- 
lation does not limit damages. It does not limit legal Tees. 

Mr. HocAN. I probably surprised even my opponents by saying here 
that Ihave really no (^position to this legislation, except for the statute 
of repose. And instead of an absolute repose, it ought to be just a legal 
presumption, as the model code, which is being carefully considered by 
a great team of lawyers in the ABA. suggests, as opposed to an absolute 
bar whidi does not allow for the unusual case where the manufacturer 
is truly responsible for the airplanes out there older than 20 years. 

It would be like an elevator. How can you say that an elevator after 
10 or IS or 12 years, that the manufacturer should get off scot-free 
when the ropes that hold those things up are supposed to last SO years 
and be regularly in^)ected? 

Senator Kassebaum. I am sorry. I am really not familiar with this 
case. But the pilot of the Bonanza must have known that these ques' 
tions had been raised about the Bonanza for some time. 

Mr. HooAN. 1 cannot answer. He is dead. I never in fact got to meet 
him while he was alive. 

Senator Kassebaum. But if a plane has had the problems that you 
referred to back to the time of Jimmy Stewart's picture, this would fre- 
quently be something well known and discussed in the aviation com- 
munity. It would have been reported, for instance in aviation journals 
as well. 

Obviously, these tests were already ongoing at the time of this acci- 
dent It would seem to me that any good pilot, knowing of these con- 
cerns, would have either wanted to check bacli with Beech to fmd out 
what he should be doing or else would have been very cautious about 
Hying the plane. 

Mr. HoGAN. Well, the answer to that one is easy. You have asked me 
an easy question. Beech took the position all along, even through my 
trial, that there was nothing wrong with that airplane, there was nothing 
wrong with that tail, and pilots just ought to disregard all of the 
criticisms that have been made. 

It was interesting for me to hear for the first time, incidentally, that 
the FAA and Beech had agreed even while my case was going on to fix 
the tail. I did not know that. If so it is interesting, because in my case 
they continued to fight it right up until the end. They never offered a 
single settlement. 

lliey continued to deny right until the jury verdict came in that they 
had anything wrong with that airplane. Then when it came in. they 
went out and Rxed all the other airplanes. That is quite a coincidence. 

Senator Kassebaum. Thank you. 

Senator Ford. Mr. Hogan, I have a couple other questions I want to 
ask you. I apologize. I thought the accident occurred in 1983. but you 
say the accident occurred, in which you participated, in 1979 and you 
went to trial in 1983—1985? 
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Mr. HoGAN. Yes, sir. 

Senator Ford. That made the aircraft roughly 25 years old, if I under 
stood you earlier. And it only had 3S00 hours on it? 

Mr. HoGAN. Airframe hours, that is right. 

Senator Ford. Airframe hours? 

Mr. HoGAN. The engine gets treated differently in airplanes. 

Senator Ford- That is right. You have a 100 hour check and you 
have to replace them basically at 800 or 900 hours, except the Merlin B 
or whatever. I am learning a whole lot about airplanes. 

Mr. HoGAN. Yes. sir. 

Senator Ford. What bothers me is that under your theory that 
airplane would have been good for another 50 years. That would have 
made it 75 years old based on the 10.000 hours. 

It would seem like to me it would have dry rot before then. 

Mr. HoGAN. Well, they are supposed to be inspected. But at the same 
time 

Senator Ford. They are supposed to be inspected. 

Mr. HoGAN. To answer your question. I cannot say that it would be 
good another SO years. It would be good another 6S00 airframe hours. 

Senator Ford. Well, at 3500 hours— I was just adding that on. If it is 
25 years old. just adding another two-thirds to it. 

Mr. HoGAN. But you see, you are talking about something like the 
tail falling ofT the airplane. 

Senator Ford. I understand that. I was just trying to get down to 
some points that you were making, so I can become better informed, be- 
cause you will give me different answers than others are going to give 
here today. 

Now. there have been a lot of things said in earlier testimony that 
you get it all but about 20 cents on the dollar, or the system does. Is 
that correct? 

Mr. HoGAN. I will bet you that true. But what they do not tell you is 
I bet you about 60 cents of that goes to the defense side, goes to the 
defense lawyers and the defense experts and whatever they <to. 

They spend it on themselves. I question whether that would be any 
different under this law. 

Senator Ford, Well, let us get just— how does the defense — if the 
defense wins, does the plaintiff pay them? 

Mr. HoGAN, No. if the defense wins the plaintiff goes away empty- 
handed and has paid for his own court expenses out of his own pocket 

Senator Ford. All right Say the plaintiff wins; does the plaintiff get 
about 25 cents on the dollar of that amount that was awarded? 

Mr. HocAN. Okay. The plaintiff has to pay almost uniformly in 
America— we have a contingent fee system. That means the plaintiff's 
lawyer only gets paid if he wins the case, and then he is likely to get a 
third as a fee. And so the plaintiffs lawyer gets paid out of the win- 
nings of the plaintiff 

And in addition to that, there are court costs and things that get paid 
out of the winnings, like deposition costs. 
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Senator Ford. So ultimately the plaititifT who received the injury and 
is the product of your suit would probably get less than you do? 

Mr. HoGAN. No, that is not true. 

Senator Ford. Well, if you get a third and they only get 20 cents, 
which you said a while ago, that means that you get 33-1/3 and they 
only get 20 cents. 

Mr. HocAN. Plaindff pays the lawyer a third of what the plaintiff 
grossly recovers. So if the plaintiff gets a dollar, the plaintiffs lawyer 
gets 33 cents of that 

Senator Ford. Right. And then the plaintiff pays the rest out of their 
two-thirds. 

Mr. HoGAN. The plaintiff gets what is left after case expenses are paid 
also. 

Senator Ford. And you do not refute the 20 cents, based on that? 

Mr. HocAN. I know there was a Rand study involving. I think it was. 
asbestos claims, and it came up with a similar number. So I do not dis- 
pute that that 20 cents going down to the plaintiff is typical. That is 
probably about right. 

There arc a lot of ways the system can be improved. 

Senator Ford. Presumption, is that what you said? 

Mr. HoGAN. A legal presumption. 

Senator Ford. That there is less liability or no liability on an aircraft 
that is over 20 years old? 

Mr. HooAN. Yes, sir, that would say that after 20 years, if the 
manufacturers had a legal presumpdon, which is just an evidentiary 
presumption, that the airplane was not defective, that should be 
enough. 

In other words, that puts a burden of proof for the plaintiff to come 
in and show why it should be different, as opposed to just having, as 
you do in many states now, just target the defective product. 

Senator Ford. There is a lot of presumptions in Federal law. 

Mr. HoGAN. Right. 

Senator Ford. You know, look at the black lung claims. If you 
worked in a mine for 25 years, it is presumed you have black lung and 
it is up to the other side to prove that you do not have it 

Mr. HoGAN. And this would be a presumption in favor of them, in 
favor of the defendants. 

Senator Ford. The last question: Are you any kin to the golfer? 

Mr. HoGAN. No kin. All the Hogans go back to Killamey. Ireland, a 
fairly small county where we used to take turns murdering Kennedy's 
and they would murder Hc^ans. But other than that 

Senator Ford. Well, I did not want to get into any murder here. 1 
was just interested in the golf 

Thank you, Mr Hogan. I certainty appreciate it. 

[The statement and questions and answers follow:] 
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ageiur^ to set only minimum standards. Minimum stwidiu^ do notinacenarily em- 
tablisn an acceptable level of safety. Quite simply, the Federal regulatory ' 
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The regulatory standards which the aircraft must meet are minimums. llwy are 
often anuquated. In smne instances, the standards are based on technology dating 
back to the 1940's. There ia no governmental incentive for manufacturers to surpaaa 
them. Iliere are few marketplace forces for manufacturers to surpass them, llw pri- 
mary incentive to build safe airplanes which meet today's technology is commg 
from the civil liability tmtem. 

ATLA believes that S. 473 would unfairly and vrithout just cause tilt the t^l^^ff 
even in meritorious product liability lawsuits in favor of defendants. Hie UIl would 
make it more difficult for injured victims to prove their case. Impoalng a nogllgenoe 
standard (as the bill does in Section (5Xa)) and requiring a victim to prove what only 
the manufacturer knows or knew or "should have known" about an aircraft (as in 
(6)(b} (1) and (2)) are vei^ steep hurdles. They may act to prevent recovery by a 



plaintiff for ii^unee that m fact are directly attributable to defective products. 

Even where negligence is present, it is oiten very difficult to prove. It is the n 
ufacturer/defendant that controls the evidence relating to state of mind and negli- 
gent conduct. But the at)eence of a negligence standard does not mean we are uA 
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with a standard of absolute liability. Under present law, even so-called "strict liabil- 
ity" Butqects the im'ured consumer to a rigorous proof. The plaintiff— even absent a 
negligence standard— must prove that the manufacturer produced a defective air- 
crsft and that the defect caused the plaintifTs injury. 

Earlier this year, a member of our Association who is familiar with general avia- 
tion litigation prepared a letter which summarized a number of ATLA'e con(»ma 
with the liabihty standards proposed by this legislation. It is worth quoting from 
part of that letter here: 

"(The Bill) would iqiect negligence into strict liability doctrine by allowing defend- 
ant* to evade liability where tne product conformed to the "state of the art" tm de- 
fined by what was reaaonahly feasible in light of existing technology. Even when a 
plaintia could show that an airplane was unreasonably dangerous and defective, 
that plaintur would also be required to demonstrate that a reaaonable manufacturer 
would have built or designed the plane differently. This would essentially mean that 
manufocturets would have a reduced legal obligation to pursue safety innovations 
and could content tliemselves with the status quo. Additionally, the (bill) would 
allow the manufacturer to avoid li hty where the plaintiff used the aircraft in a 
manner slif^tly different than inte ^ed oy the manufacturer, even though such um 
was foreseeable and the manufacturer could have reasonably produced a product 
that would have made such use lei langerous. Theee defenses would lessen manu- 
bcturers' incentives to expend theii icmurcee to expand safety." 

Tba "intended purpose'' language in Section 5(bKlXA) and the notion in 5(bXlXO 
that in (sder to establish liability the plaintiff must prove the aircraft "was being 
used at the time of the accident for a purpoee and in a manner for which it was 
deaigned and manufactured" raiaee very serious concerns, Aroon^ them are con- 
etOTM regarding crashworthineas. Klanufacturers mav escape liability — even though 
tbiey know that aircraft crash— simply because they io not intend that thev crash. If 
a defiBCtive ooodition in the manufacture or design of an aircraft makes it Um crash- 
WMthjr, why should not that defect eatahtish liability? It is wholly foreseeable that a 
general aviation aircraft may crash, notwithstanding that it is not intended or de- 
aigiMd fbr that puipoae. 

As kmg ^o M 1929, Lieutenant J.H. Doolittle stated: "a feature to which insufR- 
dent attention it given is ■<«rig"i"i md constructing an airplane wo that it crashes 
welL This aounds odd but many ^ have been saved because the cockpit was 
■braw and there was sufBcient mate between the pilot and the ground to absorb 
tbe Aock o ■ • ' - '— 



^ " While some . has been paid by manufacturers b 

II Tec«nt years, theiK «« ■ml large numbers of gewral aviation 

injnriea attributable to aircraft insufficiently designed for crash landing. Clearly, 
audi an event — a 'crndi lawHing — tbou^ foreseeaole, is not an intended use and 
may not be sulqect to liability under this bill. 

Ttm fmnMi**** pMt Cliair of ATLA'a Aviation Law Section recently repreaented 
an individual who lost an eye in a 1978 crash becauw the manufacturer failed to 

install ihwiHw 1 wsiiie in the aircraft. Those shoulder hamcases would have 

made the plane more craehworttay tin this caw. they would have prevented the 
injoiy) and Um manuCBCturer was aware of that and of the safety benefits of har- 
nsseea in general But at the time of that crash, the F.A.A. dkl not recpjire the in- 



the li^Mlih' staiklards in ssetion 6 of (he bill are matters of great coocem. 
so too are the reatnctwns impoaed under section 7, No civil action Ibr harm arisinc 
out of a gsaeral aviattm aca^nt may be brought if the accident involves an air- 
craft wfaidi IB more than twenty years old. No matter how compeUing an injured 
victim's csae might be, no matter that general aviation aircraft arc d fi g ne d to have 
(and arc marketed aa bavingj a very long ueeful lib, no matter that there are many, 
many planea bmxc than twenty years old that are still in operation, a manufacturer 
need only ■■—■■■■rMrni . « plan«— even a deCsetive pUn»— that will fly SBMy Cor 
twen^ yenn and that nMnufacturer avoids liability entirely under the nlL 

Tfaoosand* of Bwriicrsft Booans wi>h the infsmoue dsceetiv* V-tail d w ig n were 
p i o *i eed maiij yean be&re that i b to come apart in the iky. U would 

be JiMMfu l to cxOHe from liMh m>- rer of defitetivdy Jwyifd air- 

for many years. Worm, we 



mmfij btieaust the delect diu not um- 

1 be nnl£aK into the system a diaincei 

sjoed to fly asieb' Car aMr* tbaa tw«i va*... 

UBa-TWrvtaer 
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more importantly, the common law rule of joint and Beveral liability ii long held 
and widely accepted. S. 473 would overturn that rule and in caaei involving in*ol- 
vent or underinsured or otberwiM unreachable defendants, would have the offset of 
imposing the fmancial burden of a general aviation accident not on the manufactur- 
er or supplier or maintenance person or pilot who caused the accident, as th* caas 
may be, but on the innocent victim. Under the common law rule, while liability nuv 
be joint among tortfeasora there must be individual reeponsibility in order to permit 
recovery. That is, under the widely accepted rule of state law, the defendant ■ con- 
duct by itielfanut have been BufTicient to cause the accident or have been an ewan- 
tial factor in causing the injury. That ii not an unfair standard. It is hardly as 
unfair as forcing the innocent victim to bear the cost of the ii^jury. 

We have seen and heard many reasons given for the cost of product liability in- 
surance and the lack of galea of new general aviation aircraft. Members of our Aaao- 
elation have repeatedly written to the industry seeking actual data on iniuranoo 
costs and have never been answered. Nor has that data otherwise been diirln—d 

The decline in the demand for general aviation aircraft, we believe, is unnlatod 
to product liability law. Overproduction in the ISTO's, the long useful life of aircraft, 
the very healthy used plane market and subsidized foreign competition are the real 
causes of the industry's sales problems. If we want a sound general aviation indua- 
try in this country, the very last thing we should do is eliminate incentivea thai 
operate to make the one we have more safe. Although unwittingly, S, 478 would 
have that result. 

Before revising the aviation tort system, attention should be focused on the stand- 
ards for safety as promulgated and enfon»d by the F.A.A. The aviation industry, in 
combination with many safety groupa and insurance companies, has reduced the 
number of crashes substantially. Unfortunately, there are still aircraft in use whldi 
are unsafe and whose defects should be remetued. Standards for safety mifst be up- 
dated to provide paesenger* and pilots with aircraft that meet the current standards 
of technology. A quick "fix" to the tort system will not spare lives; it will only 
spread suffering to those least able to afford it. The real solution is to prevent the 
ii^uriee in the first place. 
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January 7, 19BB 



Bonocable Ernest F. Boilings 
Chairaan, Coaaittcc on Coaaeicei 
Science and Transportation 
50e Dlrksen Building 
Washington, D.C. 20510 

Dttsr Mc. ChaltMn: 

Attached are responses to your questions of I>«c*Rb«t 21 
regarding S. 473, tha General Aviation Liability Standards Act. 
He appreciate the continuing opportunity to contribute to tbe 

If I Might, I would like to clarity aTla'b poaition 
regacding a portion of R. Ben Hogan's Deceaber 3 testiaony before 
tha Aviation Subcoaaittee. Hr. Hogan indicated that except foe 
th« twenty-year tlae llaitation on liability contained In section 
7 of the bill, s. 473 is essentially an acceptable proposal. 
That Is not the poaition of the Aaaociation of Trial Lawyers of 
Aaerica. atla has substantial concerns about other provisions of 
the bill and in principle opposes federal lialtatlon of an 
injured victia's right to pursue state tort reaedles. 

ATLA'e views are spelled out clearly In the eight-page 
stateaent we subaltted for the record on Deceaber 3 and I would 
ask that you and the Heabecs of the Coaalttee view that as our 
official position regarding S. 473. 
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QuMtiona and Answars for Scnatoc Boiling* 

1) What ara youi viaws on tha Jurisdictional ptovlMwn*- of thla 
bill, which aaan to ba sonawhat unuaual, Tha bill pcovidaa tor 
£adaral diatcict court jurisdiction, concuctant with atata 
courts, and an absoluta right of ramoval to fadaral court by any 
dafandant auad in atata court, do you eocsea any pioblaas or 
poaaibilitiaa for abusa, such as widaapraad forum shopping, 
arising fron this jurisdictional provision? 

As you suggast, tha juriadictlonal provisions in 
saction 13 of tha bill ara highly unorthodox. 
Horaovar, in practica wa baliava thay would turthar 
restrict ths rights of passangars Injurad by dafsctiva 
aircraft. 

Ha baliava tha proposad changas in liability standacda 
would glva to nanufacturars an anhancad and unfair 
substantiva advantage ovar injurad victims, Tha 
saction 13 jurisdictional provision - providing to 
thosa Sana manufacturar/dafandants tha absoluta and 
unilatacal right to ranova a casa "without tha consent 
of any othar party and without ragard to tha «Kount in 
controvarsy' - would conpound tha substantiva l>balanc« 
by adding an unwarranted procadural advantage. 

In sons pacts of tha country, fadaral district court 
dockats ara savaraly backloggad. in a larga nunbar of 
thoaa jurisdictions tha Sana casa pending in state 
court would be reached for trial far nora quickly, Tha 
section 13 provision among other things, would parnit 
a defendant to rainove a case to fadaral court for no 
purpose othar than delay, an abuse which would iaposa a 
further financial and emotional burden on the faalllaa 
of innocent victims. 

Beyond the problene raised by deliberate delay and 
otherwise abusive forum shopping, saction 13 raiaas 
national policy implications which need to be carefully 
considered by tha Congraes. With no evidence that 
state courts are unable to handle and process thaae 
cases, is it sound policy to add a new basis of fadaral 
court jurisdiction, where none now exists, without at 
the same time providing eigniflcant new federal 
budgetary resources to the judiciary? Particularly, is 
it responsible to do so when tha juriadictlonal basis 
may ba imposed in tha sole discration of a defendant 
"without the consent of any othar party and without 
ragard to the amount In controversy?" 
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Incrsasad unlformitY In liability law Is often clt«d sb on* 
the benefits of federal legislation In thia area. Bowevett It 
ims to me that this bill could decrease, cathar than Incieasei 
.formity In liability law. Fifty state courts, as well as all 
leral district courts, could be deciding cases applying this 
t. What is your view of the effect of this concurrent 
Isdictlon on consistency in the law? 

We believe your suspicion is absolutely correct. An 
irony associated with this bill - as it is with 
virtually every so-called "unlfotai" federal liability 
proposal - is that it would decrease, not Increase, 
uniformity. By establishing new and sometimes novel 
standards, by preempting well developed common law In 
all parts of the country and by granting jurisdiction 
concurrently in the federal system and in the courts of 
each of the fifty states, the bill would engender 
rather than eliminate uncertainty and conEualon. 
Preemptive federal standards would disturb already well 
established law and would, in effect, require each 
state court to begin again, anew. It strains 
credibility to believe that each interpretation of the 
new law and each application o£ the law by a state or 
federal court would be consistent or "uniform" with 
what would be happening, independently, in fifty other 
court systems around the country. If anything, there 
would be far less predictability than under the settled 
law and interpretations of today. 

Additionally, those who argue that we need uniformity 
Ignore the fact that section 402(a) of the Restatement 
of Torts, 2d, is already the law in 4G states. 



naUr Ford. We have one witness left with a lot of tenacity and 

:nce, Jonathon Howe, President of the National Business Aircraft 

ciation. 

inderstand that Mr. Yodice general counsel for the Aircraft Owners 

Pilots, had a 12:30 flight and had to leave about an hour sooner. 1 

iorry that we missed his testimony, but his statement will be in- 

ed in the record. 

r. Howe, we are delighted to have you. Sorry you waited so long, 

we appreciate your patience, and you may proceed. 

TEMENT OF JONATHON HOWE, PRESIDENT, NATIONAL 
BUSINESS AIRCRAFT ASSOCIATION 

r. Howe Thank you very much. Senator Ford. I truly appreciate 
opportunity to be here. 

ecognizing the time constraints, I thought 1 would simply confine 
testimony to three I think very critical points. Let me first of all say 
le outset, though, that I am here in 1 suppose the happy and per- 
i somewhat unusual position of representing the entire spectrum of 
tion users, 
fact, I have been authorized to speak for not only my friends and 
:agues at AOPA, but all of the other aviation users. And I think 
of the significant things here is that there is total unanimity on the 
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part of the aircraft users and aircraft operators throughout this country 
as to the need for this legislation. 

We do not have an axe to grind with respect to either the manufac- 
turers' side or the plaintiff^' bar side. I think we are truly the 
stakeholders in this particular case. And thus I am appearing here and 
the points I want to make are not points that I believe necessarily fovor 
either side, but I think are very, very important parts of the equation 
that you should have before you. 

First of all, the real consumers in this particular situation are in fact 
the aircraft operators. This bill does not apply to passengers on airlines, 
it does not apply to people on the ground, it does not apply to non-avia- 
tion types of consumers. 

So thus, when somebody purports to speak in behalf of consumers, 
we in fact are the consumers. And there are some significant impacts of 
the current system, not only from an economic standpoint but from a 
safety standpoint. And let me just make the three points. 

First of all, necessarily, as users of these aircraft, we want the finest 
quality, the safest products, the most innovative products, the state of 
the art. Obviously, we would like to pay as little as possible for those, 
but price is not the compelling factor. Price obviously is a factor. But 
what we truly want is state of the art modem products. 

What we see happening with the figures that we have heard — SO per- 
cent of the cost of an aircraft the decline in the manufacture of the 
aircraft, the decline in the manufacture of the parts for those aircraft 

Senator Ford, That was 50 percent of a small aircraft 

Mr. Howe. That is correct. Senator. 

What we see happening is the demise of an industry, and with the 
demise of that industry, why, we clearly would not have a product at 
any price. So that we see not only with the demise of that industry, the 
demise of our industries as well. 

So not only do we pay the costs, but we suffer the penalties. If you 
will, of an industry that is in deep, deep trouble. 

Now let me turn to what 1 consider to be two very critical safety 
issues, and 1 think these are things that have not been stressed. One 
area I would go back — as 1 think you know. I spent many years with 
the Federal Aviation Administration, and much of that time, some of 
that time at least, was spent chasing down manufacturers of what we 
used to call bogus parts. 

And one of the things that we found with the manufacturer of bogus 
parts, the reason that diere was such a proliferation of bogus parts out 
diere was because the people that produced these parts did not have to 
produce them to any type of standards. 

They had no accountability, and therefore they were able to price 
these parts far. far below the price of the original equipment manufac- 
tured parts, the parts that were certified and approved by the Federal 
government, and were subject to the rigorous testing that the manufac- 
turer was required to do. 
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Now, obviously, since the manufacturer's liability exposure was the 
same for his parts as they are for the assembled aircraft, the price- of 
those parts went up ccHnmensurately, as we see from the charts over 
here, as did the finished product. 

So not only do we have a problem with very expensive parts, but we 
also have a problem of availability of parts, because just as the number 
of airplanes went down, so in many cases did the availability, at least 
on a timely basis, of parts. 

So what happens? This encourages these bandits out there. And I am 
sure you are familiar. The records are full of the numbers of bogus 
parts that have found their way into our aviation system. 

There is a clear and present hazard of those types of parts, and this 
type of a system encourages people, in some cases unaware, in some 
cases aware, obviously, to go out and obtain unsafe, uncertificated, un- 
approved parts. 

So we think there is a safety issue involved here that really needs to 
be addressed. The other safety problem, and it was touched on. I think, 
by a couple of the previous speakers, and I think Congressman 
Glkkman also touched on it 

But I would like to emphasize this fi'om the standpoint of the user. 
And that is that as the manufacturer has this continual exposure to 
product liability cost, it discourages experimentation, it discourages in- 
novation. 

Because there is risk associated with coming out with a new product 
or a refined product or a change in a product, which may indicate that 
either he felt that there was something that needed to be improved on 
the product, or maybe he simply wants to risk some innovation. 

This discourages him doing that. There is much more likelihood that 
the manufacturer is going to stay with something where he can reduce 
his exposure. 

Well, obviously, this does a couple of things. First of all. it means we 
are not going to take advantage of some of the state-of-the-art out 
there. We are going to operate with technolt^ies made 20 years ago as 
opposed to today's technologies. 

Secondly, it encourages more older airplanes. You have heard 
testimony, it is in our testimony and I think a number of the others, 
that the age of the general aviaUon fleet today exceeds an averse of 20 
years. 

Well, anybody can figure out that the older the airplane gets, it does 
not necessarily mean it gets unsafe, but the older the airplane gets the 
more attention it needs, the more exposure it has. and that in and of 
itself can become a problem. 

And as long as we discourage innovation, as long as we discourage 
state-of-the-art types of equipment by this type of situation, we are 
going to get older and older airplanes, and we are going to get less 
modernization. 

I think those are the three key points. Senator, that need to be made 
with respect to the users of the aircraft We obviously want the best 
posable product from the manufacturer. 
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We are not against a system that holds manufacturers accountable. I 
would say. however, that unlike many other areas, and I think 
Congressman Glickman testified to this very eloquently, there is a very 
elaborate Federal regulatory system that, completely independent of the 
tort liability system, holds the manufacturers to a very, very high degree 
of accountability. 

And incidentally, that is never subject to the statute of repose. Thank 
you very much. 

(The statement and questions and answers follow:] 



Mr. Chairman and Members of ihe Committee: 

Thank you for allowing me to appear before you today. [ am Jortathan Howft 
President of the National Business Aircraft Association Inc. (NBAA). The NBAA 
represents the aviation interests of American business. Business aviation is the largest 
single specialized segment of general aviation, that portion of civil aviation exclusive of 
scheduled air carriers. Our 2900 member companies, operating some 5500 aircraft of all 
types and consisting of some of the nation's largest--and smallest-companies, depend 
on aviation to help them meet their daily business transportation needs. Our members 
are vitally interested in the safe' eflicient and productive use of their aircraft as a tool 
of commerce. As they are the "ultimate consumers" of general aviation goods and ser 
vices, unlike otheis ^rflo may come before this panel, the issue of reforming the tort 
treatment of claims arising from general aviation accidents is of great concern to them. 
Consequently, we lend our full support, and that of our membeiship, to enactment of 
S. 473. the General Aviation Accident Liability Standards Act introduced by Senator 
Nancy Kassebaum and co-sponsored by you and a number of your colleagues. 

The support by our member companies of legislation reforming the treatment of 
general aviation ton liability may come as a surprise to this subcoirmiittee. 
Traditionally, consumers are thought of as opposing any infringement of their ability to 
seek legal remedies arising from a manufacturer's &lure to foresee accidents arising 
from the use of a product In the case of reforming the tort treatment of claims arising 
from general aviation accidents, business aircraft operators are all too keenly aware of 
the stifling effect the current tort liability climate has had on the ability of general avia- 
tion manufacturers to make available products incorporating the state of the art in tedt- 
nology, much less more traditional ones. Indeed, the most devastating effects have been 
on the lower end of the general aviation aircraft spectrum, that involving single- and 
twin-engine airplanes powered by piston engines, for years the "backbone" of the in- 
dustry. 

Of course, much of the opposition to legislation such as S. 473 comes from "tradi- 
tional consumers" Please understand that these organizations, however well they may 
represent the average consumer, do not represent the general aviation consumer. 
Indeed, the average consumer's only exposure to aviation, much less general aviation, is 
to travel aboard a scheduled air carrier flight for business or personal reasons. Thus, it 
is vital that the Subcommittee understand that the legislation we are here to discuss 
today does not affect airline passengers. Language Included in the measure makes 
specific its exclusion of applicability in the case of claims brought by a passenger 
aboard a scheduled air carrier flight. In fact, it could be said of this legislation that 
those supporting it are the only ones who could possibly be adversely affected. 
Conversely, the members of those consumer groups opposing it would be urtaffected. 
With these distinctions in mind, allow me to present business aviation's view of the 
genera] aviation tort liability crisis. 

THE NEED FOR GENERAL AVIATION TORT REFORM 

In 1978, domestic general aviation manufacturers delivered almost LS.OOO new 
aircraft In 19S6. that number was reduced to a mere U9S. while this year, manu&c- 
turers will be fortunate to sell 1000 new aircraft. To be sure, many factors have had an 
impact on the depression of the industry. Chief among them, tiowever, is the "explo- 
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son" in lawsuits brought against manubcturers and the seemingiy huge awards handed 
down to plaintiff in recent yeais. The efTea has been staggering. The unemployment 
rate in general aviation is approximately 70%. The average age of a general aviation 
aircraft is more than 20 years. In 198S. the cost to manufacturers averaged S70.000 for 
each new airciaft sold This cost, which is inevitably passed on to ttie purchaser of a 
new aircraft has assuredly risen since that time With the exception of the larger, more 
powerful business jets and turboprops. very few new models are being brought to 
markeL Those new models that manu^Ktureis are introducing are but updates of older, 
more traditional ones. Herein lies the root of business aviation's suPport of general avia- 
tion tort liability reform. 

No indusuy can survive in today's economy without innovation and product develop- 
ment. Unfortunately' the innovation and development of new general aviation products 
has been stifled by the overwhelming risk of exposure to plaintiff' claims that previous 
technologies are somehow defective. This has resulted in general aviation aircraft - 
manufacturing that has not made rapid innovation in the years since World War 11. 
This is in contrast to recent strides made in materials and manufacturing techniques 
which have been incorporated into other manufacturing industries in recent years. 

Our member companies are justifiably concerned that the Producls offered it now 
and in the fiiture do not represent the state-of-the-art They are also concerned that 
new aircraft will not be as efficient nor productive as is technologically possible and 
that a substantial portion of the product's purdiase price has nothing to do with the 
(ost of manufacturing the produa but with insuring the manufacturer against its ex- 
posure for aircraft produced decades ago. Aviation consumers are as price-sensitive as 
are other types of consumers. The artificial inflation of the price of new aircraft, due 
lo astrotKNnical product liability, has forced aviation consumers to forego purchase of a 
new aircrafL 

They are concerned that the cost of maintaining and repairing the aircraft they al- 
ready own and operate is far in excess of what it should be. Finally, they are con- 
cerned that there may not be a domestic general aviation manu^turing industry from 
which lo purchase new aircraft, whatever innovation they may incotporate, unless sub- 
stantial reform of general aviation tort liabihty is forthcoming. 

For these reasons, and others too numerous to include today, business aviation has 
lent its full support to general aviaticn tort reform. 

THE tfGIStATTON 

A brief discussion of the legislatian before you is in order, if cmly to set straight 
what may have become a somewhat convoluted record of the bill's provisions. 
IVhalS.473fVi!lDo 

The primary feature of S. 473, and one of the most urgently- needed reforms in the 
area of general aviation tort liability, is the provision giving original jurisdiction in a 
general aviation accident to U.S. District courts, even if the action is first brought in a 
State court Such a Provision is eminently sensible-aviation is. by its nature, an activity 
which crosses Slate boundaries More importantly, however, aviation is regulated, top to 
bottom, by the Federal government The Federal government, through the FAA, is 
respcHisible for regulating the initial design and continuing airworthiness of all civil 
aircraft. licenses and polices airmen and provides air traffic control and navigation 
facilities and services. Why then, does the current system depend upon a "patchwork" 
of varying, often contradictory. State laws and court decisions? This Is an area which 
demands rectification and S. 47} would provide it 

Another feature of the legislation is inclusion of provisions regarding the several 
liability of manufacturers if a manufacturer's product is found to be defective. Under 
current practice, a manufacUirer who is but 10% liable for damages arising from an ac- 
cident can be 100% financially responsible if for e;iample. another manufacturer is out 
of business at the time the decision is rendered, a real possibility. By mandating that a 
manufacturer's liability is limited to its proportionate stiare of responsibility for the 
plaintiffs damages, the legislation would inject a measure of laimess where none cur- 
rently exists 

These and the many other features which are included in the measure and which 
would not materially affea a plaintiff make it attractive to business aviation. By injea- 
ing some foimess and reason into this process, costs to manufacturers and aviation con- 
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sumeis alike may be reduced and only those who are tnily liable for harm arising 
from a general aviation accident would be held responsible. 
~ WhaS. 473 Will Not Do 

As signiricant as these provisions are, what is peihaps more significant is what this 
legislati<Hi would not do. For example: 

— S. 473 would not "cap" attorneys' fees nor awards; 

—The legislation would oot affect other types of tort actions, including Aose inv(dv- 
ing airline passengers or non-aviation consumers: 

—It does not preclude consideration of lost earnings claims at trial: and 

—It would not hold liable non-manubcturei^' such as flight instructors, air traffic 
controllers and fixed-base operators for actions other than their own. 

These, and other, provisions which uniquely affect general aviation alone malce this 
measure highly desirable not only from the perspective of business aviation but also 
from that of public policy. Many industries and manufaaurers are clamoring for relief 
from this nation's poorly -defined process of awarding damages to parties injured by a 
manufacturer's negligence. A great deal of fingerpointing has occurred, while no sub- 
stantive remedial actions have been Uken on a national scope. This legislation offers if 
you will, a "test" case whidi could provide substantia] information on the extent to 
which the product liability "crisis" decried by many is the result of an ovei^litigious 
society, over-estimation of expcGure by insurance companies, disregard of a product's 
potential harm by a manufacturer or a combination of the three. We urge its enact- 

CONCLUSION 

We sincerely appreciate the opportunity to appear before you to discuss this measure 
and the favorable impact it would have on aviation consumers and. especially, business 
aviadon. While we are fully aware of the emotional, divisive nature of ttiis subject, we 
urge this Subcommittee to take full cognizance of the industry-wide support of this 
measure, the urgent need for it and the tola! lack of any impact on general consumers. 
We are confident that, having considered these Actors. You will see fit to aa &vonbly 
on S, 473. 

Thank You. 
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JiDuiry 14, 1988 



HoDorablc ErD««t F. Holliags 
Cbair*«n-CoBBittee oq Coaaerce 

ScieDce aad TraoBportation 
United Stttta Senate 
laahington, D.c. 20S10 

I>aar Hr. Chairaan: 

ThiB la in reply to your letter of December 21, 19B7, requesting the 
Rational Buainesa Aircraft Asaociation {HBU) to anacer loae additional 
queatiooa for tbe record ot recent bearings on S.<73 to aastat you in 
your eonaidaratioa of that legialatioo. 

Queation 1 it bas been suggested Chat S.4T3 is warranlad because tbe 
general aviation induatry is already beavily regulated by tbe federal 
governaent. Hovever. FM regulations, particularly aa they related to 
safety, are coatidered to be eiaiBua requirements. Are you aatisded 
that compliance by manufacCucers mtb tbese FAA standards adequately 
I well ai otber users ot tbe 



Answer The ■embership of the National BuiineBs Aircraft Association 
(K8AA) are completely satisfied tbal compliance by manufacturers HtCh 
FAA standards adequately protects tbea and other users of airplanes 
cettif irated by FAA. Our members are "tell aware of the accident and 
incident record of both Part 23 and Part 25 aircraft, as evidenced by 
tbe NTSB. V* alk -"iew foreign accident and incident reports. 

FAA standards are well ... -e tbe so called "miniBums" that they have 
been charac erized as by opponents of this legislation. The NBAA knows 
(and I personally know as a former FAA official) that tbe FAA standards 
are Itie tesult o exhaustive public comment and input and we, (he users 
and -operators of aircraft built according lo tbese standards, actively 
participate in these meetings. The FAA standards are. in tact, a 
reasonable balance between economics and safety needs. He are also 
aware that tbe Federal Aviation Act uses the term "minimum standards" 
only when qualified by the words "as may be required in the interest of 
safety" or "necessary for safety". The qualifier ensures a standard far 
anove that wnicn anyone cou.c reasonably call just "nlnimum". 

cne FAA standards change Otfet the yeais as tecnnology pernita, the 
standards used for certification of any particular airplane production 
are not required to be changed during the production lite of that 
aircraft except in response to safety needs. Some characterize this as 
permitting production of aircraft produced to antiquated standards. Our 
members see it differently - we consider these to be aircraft with 
proven safety records. 
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The anticipated level of safety expected from the 
used to certify the latest design Is always higher 
airplane aafel 



of all the long-standing FAA requirenencs on 
reporting of system malfunctions and failures, the informatian 
obtained from HTSE accident and incident reports and the nanufac- 

uhat needs to be changed to correct perceived design or manufac- 
turing defects is readily available. Through manufacturer service 
bulletins and FAA airuoithiness directives, necessary changes are 



Question 2 Your support of this bill Is based in part on the hope 
reducClons uill be passed on Co Che consumer. Uhat evidence or 

Angwer NBAA's support for this bill Is based on our view that It 
will remove the excesses from the current liability system, place 
responsibility more on those individuals responsible for the 
accidents and uill. In fact, reduce the costs of neu airplanes 

in windfall recoveries to a feu injured parties and inordinate 
fees for their attorneys, expert witnesses and investigators. 
It removes the incentive for pilots and those who service and 

Though ue have no specific Indication (other than our diHCusalona 
with Che manufacturers) that savings will be passed on Co pur- 
chasers of aircraft, In this very competitive business ue are 
confident that product liability cost savings uill be passed on 

Q uestion 3 Your testimony expressed concern about the decline In 
the number of general aviation aircraft being manufactured. Do 
you see this bill, Chen, primarily as an effort to revive a 
flagging Industry? 



and federal law governing the product liability of general 



dlct£ 



^'""'^t 



of accidents and grossly excessive recoveries to others. We belit 
that this bill will result In manufacturers being able to continue 
Co produce aircraft and aircraft parts so that we, as operators of 
aircraft, are able to afford to buy new aircraft and spare parts 
for currently owned aircraft at reasonable prices. If the 
excesses of the current product liability system continue, we 

and we will be forced to rely upon the "junkyards" and "backyard 
manufacturers" of parts with unknown levels of safety. 

Tn summary, we believe that S. ■i73 will substantially enhance the 
safety of design, eonscructlon, operation, maintenance, and 
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Seoatof Fata Floe, Mr. Howe. You did diis vety wdL i havi got 
just a couple of questioas. Since you are in between, and independent, 
and clearthinking and that son of thing, I want to try something on 
youL 

Mr. Hogan made a very interesting proposal. I say it is interesting. I 
am not saying I am for it But it is something that kind of came, and 
the light turned on a litde bit. And that was presumption. 

As I say, we have used that in many pieces of Federal legislation. 
And be said he was not against this legislation. It was the statute of 
repose, that it was presumed that the manufacturer would be exempt, if 
the aircraft was at a certain age. 

I also listened to Mr. Martin a little bit when he said that, if they in- 
stalled an engine, that the statute would kick in again, as it related to 
the engine, and all that 

Do you have any thoughts as it relates to changing this legislation to 
put presumption in it. and not have a delinite time? 

Mr. Howe WeU, I think the whole notion of a statute of repose is 
that there comes a point, and I think that perhaps presumption may be 
the way to address it 

There is a point in time when it simply becomes unreasonable to go 
out and. for instance, take an old Twin Beech that was manufactured 
back in the 1930s with a technology that was available at that time. 

The manufacturer no Xoagfir manu&cturers that airplane. He cannot 
really be held aocounuble today for something he did not know when 
they designed that airplane 30 years ago. And I think under today's sys- 
tem he is. 

And I think the notion here is that if you can show that he should 
have known back then, or thai there was sane reasonable basis that he 
did not meet his req>ons)bilities back then, then that would override 
the statute of repose, and we think that certainly would be appropriate. 

But 1 think the burden would have to be on the plaintiff in that par- 
ticular case to show that there was some duty on his part to have 
known about it back then. 

Senator Ford. I think Mr. Hogan made that point, that he said it put 
greater wei^t on the plaintiffs representation in order to prove that 
And that made it harder to get to the manufacturer. 

You know, I come from Kentucky, the home of Henry Clay. And he 
was a great compromiser. Of course, you can say other things about 
him too. But the great compromiser is what I wanted to interject into 
this hearing. 

You talked about the standards that were set. and your background 
and experience by FAA on the manufacturer for detail. And that is 
eliminating new experiments, new technology, fearful of getting in be- 
cause of the liability. 

A lot of things pop into your mind in these places when you are lis* 
tening, and that is one reason I think debate on the Senate floor is 
good, rather than sitting around in your office watching it on TV. 
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How does FDA hani^e a new vaccine or a new medicine to let it 
come on the market, or to let you start with experiments? Do they ab- 
solve any of the manufacturers of any liability as it relates? 

Or do they sign up the human guinea pigs and pay them so much 
money, and they have a hold harmless clause or something? How does 
that work? 

Mr. Howe Well, I certainly do not profess to be an expert in that 

Senator Ford. I am not either. And I do not know. I am just trying 
to figure out how we might get around this problem. 

Mr. Howe I believe that the process there, which is an unusual one, 
is that most new prescription medicines are subject to a fairly elaborate 
testing period prior to going out to the marketplace, so that before they 
go out to the marketplace they are subjected to that type of scrutiny. 

Senator Ford. But with the AIDS vaccine, they have allowed them to 
start experimentation on humans. And there ought to be some kind of 
protection, or they would not be going to FDA, making this request. 

Mr. Howe I think there is a pretty good analogy actually, now that 1 
think about it Particularly between the pharmaceuticals and die aircraft 
manufacturing industry, because think of it this way. 

There is an elaborate testing requirement, so that the FDA sadsHes it- 
self, not periectly because nothing is perfect, but substantially that this 
is a safe product before they turn it loose. 

Now, once they turn it loose, the manufacturer is accountable for any 
negligence, any problems associated with that. And nobody is suggest- 
ing that the manufacturer be let off. 

We ceruinly are not in favor of absolving anybody of genuine 
negligence. And 1 think Mr. Sontag clearly indicated that he had no dif- 
ficulty with paying his just obligations. And certainly that is the case. 

But I think the analogy with the drugs and the airplane is very 
similar. Because an aircraft, the certification process of an aircraft is one 
of the most time-consuming, one of die most detailed, one of the most 
highly-scrudnized processes that are followed, I think, in any technol- 
ogy. 

I have been deeply involved in that for the last quarter of a century. 
And fh)m the time of original design to the time that aiiplane is 
delivered to the customer is in many cases as much as five years. And 
the amount of testing that takes place is extraordinary. 

The other thing that I think is in fact unique to the aviation industry 
is that even once that airplane gets out in the field, the service of that 
airplane is subject to constant scnjdny by die FAA. And through the 
air worthiness directive technique. 

And we heard some tesdmony about that before. That is a means 
that the FAA can go out and. say, an airplane that is SO years old, there 
is no statute of limitations, no statute of repose there, they go out and 
say. put that airplane on the ground. 

I had the dubious distinction when I was deputy chief counsel of sign- 
ing the order that grounded the CX^-IO. And you may recall that that 
was. I think, one of the more spectacular examples of taking a ques- 
tionable product at a particular point in time — it certainly later turned 
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out to be a fine product— but at a point in time there was doubt, (he 
airplane was put on the ground. 

The Federal govemment has tremendous power to do that type of 
thing, and I think ever^'body would agree that that is an appropriate 
thing. So there are tremendous safeguards built into the system. 

Senator Ford. On the DC-10, did that decision not come after an ac- 
cident? 

Mr. Howe It did, it did. That is correct 

Senator Ford. I am trying awful hard to Hnd a way here to accom- 
modate the trial lawyers, who are my friends, the airiine industry, who 
are my friends, like you. And I am trying to stay in the middle. And 
when you get in (he middle. Confucius has some things to say about 
that 

But maybe I ought to ask Mr. Martin this, and he can give me an 
answer. Mr. Martin, you said that the average cost per airplane was 
$70,000, and that was Stored in for your insurance? 

Mr. Martin. Yes, sir. I did say thaL 

Senator Ford. That a small aircraft you could almost reduce it by 
half. And then I understood you to say that your manufacturing now 
was away from general aviation and going into specialty, where you 
would design an aircraft for some major company. 

Now, is that S70.000 figured into that large aircraft that jet? fs that 
$70,000 just for that one also? The average is $70,000? 

Mr. Martin. The average is $70,000 per unit. And it does not make 
any difference whether it is a corporate jet or a smaller airplane. 

Senator Ford. The small aircraft is tens of thousands, where the cor- 
porate jet is millions. Dollar-wise, do you think it is appropriate to put 
the $70,000 per unit on it? 

Or you should take it as an average, as the cost of the aircraft, and 
put the $70,000 into the millions, and maybe something less or someth- 
ing more than $70,000 into that one? 

I am talking about getting the dollar average, rather than making it 
look like, if 1 wanted to buy a $200,000 aircraft $70,000 of that was for 
insurance. Otherwise, I could get it for $130,000. 

The difference between $130,000 and several million is— I have 
looked at these aircrafts that have been purchased for $10 million. And 
wtien you go inside and you push a button, the bed falls down. It is a 
pretty good piece of machinery. 

Mr. Martin. Well, sir, we do not make any of those airplanes. The 
highest price airplane we make is about a $3.5 million jet. 

The right way to figure it produces about the $70,000 figure, and the 
right way to figure it is this. The larger airplanes, like the turboprops 
and the jets, are more costly units, and they carry more people. 

And an accident, when it does occur, and liability is imposed, is 
probably more expensive. It is more expensive. But they are profession- 
ally flown. Full-time pilots fly them, almost without exception. And 
their accident rate is way below the small owner-flown airplane. 
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Now, if you take the figures and you attribute to the Bonanza class 
of airplanes its product liability cost, then you come up with a figure at 
about the S70.000. 

Senator Ford. So the safety level at the $3.5 million effects 

Mr. Martin. Higher cost. And the safety arising from the difference 
in the competence of the pilots. 

Senator Ford. Well, in 1956 I flew better than 300,000 commercial 
hours. I got a little plaque that I went over 300,000 commercial hours 
in 19S6. 

I campaigned for lieutenant governor, for governor, and for Senator 
three times. And I want you to know that I have had some right inter- 
esting landings in that period of time. And 1 have been able to walk 
away firom all of them. And 1 am thankful. 

Somehow or another, I feel like my odds are getting a little bit closer. 
Where they used to be 10 to one they would now be down to two to 
one. I worry about the safety, and I fly with friends. And I f!y with 
people that I think are competent and keep their aircraft in good condi- 
tion. So far that has paid off. 

Mr. Howe. Senator, if I can make an observation. I think your odds 
are better, if you figure you have got all the unsafe years. If you look at 
that chart behind you. now you are in the safe years. 

Senator Ford. That may be true. But your average is going to play 
out on you one of these days. And 1 am just saying that 1 have ob- 
served, since deregulation, we have fewer flights, as it relates to 
medium-sized towns of 50.000 average. 

So 1 am going to my general aviation use considerably. And when 
you are in Kentucky, you do not fly a hot one to land at Hazard or 
Harlan. They have got pretty good airstrips. And they are building new 
ones. 

But when you fly into a mountain and it is all rock, and right down 
at the bottom of it is a cemetery, you pucker a little bit until he gets all 
three wheels on the ground. So I have got a real interest personally, 
and my job here in the Senate. 

And I am trying to accommodate everybody. I think Mr. Hogan 
made a good point with presumption. It may not satisfV you, Mr. 
Martin, but I am sure going to look at it 

Mr. Martin. Well, if it is done right, 1 do not know that I would dis- 
agree with Mr. Hogan. Now. I am speaking for myself. And I Oiink 
there may be a ground to work on there, But it has to be done right 

Senator Ford. 1 would hope so. because Mr. Hogan was here 
representing the American Trial Lawyers. He was here representing 
them. 1 susp>ect. based on his experience with you. 

He has done a pretty good job with that, apparenUy. So maybe it was 
the trial lawyers making a suggestion and you saying personally you 
might accept that. We may Just find us a bill that will fly. 

Mr. Martin. 1 do not know that my view of how dte presumption 
ought to be worded and his are the same. But the concept is not one 
that I would reject out of hand, by any means. 
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Senator Ford. 1 find that when you agree upon the concept, you can 
usually find language that will fit within it. 

Mr. Martin. And I might also say that Mr. Hogan is the first of the 
American Trial Lawyers Association lawyers who has been willing to 
say we do not have other problems with other parts of the bill. 

We have been stonewalled for a couple of years. And I am not 
criticizing, I am just stating a fact. And if Mr. Hogan and some of his 
colleagues can bring themselves to sit down with us. we might be able 
to solve that statute of repose problem, and not solve it in a way that is 
unfair. 

Senator Ford. Well, if we can do this, 1 think we have moved a long 
way. I have tried to work out things before, and there has been a lot of 
stonewalling on every side. 

And that behooves somebody that is not as knowledgable of the in- 
dustries, the two that are stonewalling each other, to make a decision. 
And so we make the decision and we do it the best we can, with advice 
and counsel of people like you who have been here testifying today. 

With that input, 1 think we have made some progress. 1 do not know 
about you gentlemen and ladies, but 1 am getting hungry. And I am 
going to leave this hearing open for roughly 10 days, two weeks, for 
any additional comment that we might make. 

Mr Hogan and Mr. Martin might get together and. say they issue a 
paper here that might start us on the way. Not for public consumption 
maybe, but for the consumption of the Senators on this Committee, we 
might then move forward. 

Mr. Howe, you have played a valuable role here today, and I compli- 
ment you on that. 

Mr. Howe I appreciate that. 

Mr. Martin. Senator, Mr. Hogan 1 think does not quite understand 
the role of Travel Air Insurance Company. It is not a right pocket to 
left pocket operation. 

And could I furnish you, with a copy to Mr. Hogan, the facts with 
respect to that? 

Senator Ford. And I would also like to know who you buy your re- 
insurance from. Whether it is domestic or foreign, and what percentage. 

I would just like to have, how about a financial statement of Travel 
Air or whatever it is. And then your documentation of the company. I 
have some knowledge of the insurance business, Mr. Martin. 

[Whereupon, at 12:43 p.m.. the hearing was adjourned.) 
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ADDITIONAL ARTICLES, LETTERS, AND STATEMENTS 



My name is John Yodice. and I am General Counsel lo the Aiixraft Owneis and 
Pilots Association. We appreciate the opportunity to appear before you in support of 
S,473, the General Aviation Accident Liability Standards Aa of 1987. 

This bill is identical to legislation reported out of your fijU Committee in the last ses- 
sion, and simitar to legislation being considered on the House side. So. we have ex- 
pressed these same views to you at an earlier time, and to other committees, most 
recently to the Subcommittee on Aviation of the House Committee on Public Works 
and Transpoitation on September 29lh of this year. 

The Aircraft Owners and Klots Association is a nationwide non-profit membership 
assoctatton of some 260.000 individual aircraft owners and pilots. We estimate that our 
members own approximately two-thirds of (he active general aviation aircraft in the 
United States, and do seventy-five percent of the flying. 

AOPA is essentially a consumer organization. Our members have interests on both 
sides of the produa liability debate. 

On the one hand, we are the probable victims of any air crashes which are due to 
defective general' aviation products. As such we have an interest in ensuring that there 
be a fair compensatioi system for persons so damaged. 

On the other hand, we have an interest in the availability, at reasonable cost, of 
general aviation products. It is apparent to us that many manufacturers and suppliers 
are curtailing production and even getting out of the general aviation business prin- 
cipally due to produa liability concerns. Furthermore, we are very much aware that we 
pay the product liability costs in the prices of the aviation products that vire purdiase. 

In 1986 there were only some 1,500 new aircraft sold in the United States This is a 
drop from stnne 17.000 sold in 1979. At the same time, according to the manu&c- 
turers, produa liability costs rose from S24 million in 1977 to S209 milUon in 198S. 
This year they expect the number of new aircraft sold to continue to decline, and the 
product liability costs to continue to increase. 

More ominous to the health of the general aviation community is the fact that 
presently Acre are no training airplanes being made in the United States, Cessna 
aircraft the world's largest general aviation manufacturer, has suspended production of 
all piston engine aircraft Piper and Beech, other leaders in the industry, each are 
producing a limited tine of single engine aircraft, most selling for well over six digits. 

We have heard a good deal of discussion about whether there really is a problem, 
and if so, who is to blame. There has been a good deal of fmger-pointing: "avaricious 
plaintiff' attorneys," "profit-hungry insurance companies." "uncaring manufacturers of 
lousy products." and the tike. To the consumer, this finger-pointing exercise is i^ 
relevant. If the manufacturers perceive a problem and begin withdrawing from the 
manufacture of aviation products, if new entrants are deterred from the market place 
because of a perceived problem. If insurance companies are unwilling to write 
coverages or must charge premiums too expensive for the manubcturers because of a 
perceived problem, then it is not important whether the problem is real. The percep- 
tion is real. And the unavailability of aviation products is real. 

With respect to costs, we have been made awaie that our system for compensating 
victims is very inefficienL giving the viaim or his survivors very little of the money 
paid into the system. Most of the money is absorbed by the system in the costs of 
prosecution and defense. Since the consumers ultimately pay the cost of the system, to 
the extent that we can help make the system more efficient, we should beneRt &om 
lower prices. 

(HI) 
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It is this interest in cost and availability whidi distinguishes us torn the other "con- 
sumer groups", which include the broad based public interest groups. labor unions, and 
the organized plainlifTs' bar. These groups are interested in the broad subject of 
product liability and ton refonn. but they evidence little, if any. concern about general 
aviation or its problems. Specifically, and importantly, they are never heard to com- 
plain of cost or availability of aviation products. We share their concern for the rights 
of victims. We regret their narrow focus on this concern to tfie complete dert^tion of 
the other concerns of general aviation consumers. 

And. AOPA is not alone in its views. There are other aviation associations which, to 
varying extents, may properly be considered to represent the interest of consumets. 
There is the Experimental Aircraft Association, the National Aeronautic Association, the 
National Business Aircraft Association, the National Agricultural Aviation Association, 
the National Air Transportation Association, the Helicopter Association IntemalionaL 
Each of these organizations. I believe, shares the views 1 am expressing to you. They, 
along with the General Aviation Manufacturers Association, have combined to form a 
' Coalition For General Aviation Liability Reform to support the Federal legislation such 
as S.473. They, too, distinguish themselves from the other consumer groups who have 
little concern for the health of the general aviation community, or the cost and 
availability of general aviation products. 

In defining the interests of our members, we, of course, have relied heavily on the 
views of our members. (The only dissenting views have been from some of our mem- 
bers who aie plaintiff' attorneys) But. in building on the views expressed by our mem- 
bers, we have acted as a catalyst in providing a forum for the expression of the views 
of all interested aviation segments. In April of L9S6. AOPA conducted a product 
liability symposium which solicited these views. In May of this year AOPA conducted 
a parts availability seminar, which, though not specifically directed, quickly focused on 
product liability concerns as a root cause of the burgeoning parts problem. 

The general consensus of these sessions seemed to be that it is appropriate to con- 
sider Federal legislation confmed only to general aviation. Federal legislation is ap- 
propriate because aviation is an activity which is already intensely regulated at the 
Federal level with very little regulation at die local level. General aviation, at (he 
Federal level, is probably the most intensely regulated of any private activity in this 
country. Every aircraft is certificated, maintained and operated to Federal standards. 
Every pilot is trained, certificated and operates to Federal standards. The Federal 
government regulates the navigable airspace and operates the air traffic control system. 
The Federal government investigates aircraft accidents, determines their causes, and 
makes safety recommendations based on these investigations It's a short ^p to have 
Federal law control liability arising out of general aviation accidents. 

And, the consensus to confine the legislation to general aviaticn seemed to be be- 
cause the prospects are better for such legislation than for more generalized tort 
refonn. 

In approaching reform we. as a consumer organization, start with three premises. 
First refonn is happening and we need to be involved in it to be sure it docs not be- 
come draconian. and that when all is said and done, our members will have a just and 
&ir compensation system. Second, that we the consumers pay the product liability costs 
in the prices of the aviation products that we buy. And, third that the present system 
is inefficient giving only a small portion of the amounts spent on product liability to 
the victims, leaving quite a bit of room for improvement 

So. we have become involved We have attempted to v/oA with the general aviation 
manufactureis and others who are attempting this reform. It has been a good &ith 
give-and-take effort. We are espedalty proud that this legislation does not seek to im- 
pose some of the more draconian reforms which have been considered, such a limita- 
tions on non-economic damages and punidve damages, restrictions on attorney's fees 
and the contingent fee sYstem, and the like. While we have endorsed H.R 2Z3S which 
avoids these same problems, we do have concern about some of Ae provisions of the 
House bill We congratulate the Senate in addressing and curing most of our concerns 
in S.473. We agree that the time limitation on the manubcturer's liability should be 20 
■ years, as in S.47J. rather than 12 years, as in H.R, 22)8. We also agree that the en- 
gineering practices at the time when the product left the manufacturer's control, rather 
than when a type certificate issued, should determine whether the product is defective. 
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Wf agree ihal compliance with FAA standards should be admissible with regard to 
whether a product is defective, rather than have such compliance shift the burden to 
the claintanL 

One improvement we would like to see in the Sen«te bill has to do with the 
minu&cturer's defense that the defective condition could have been corrected by com- 
pliance with an airaorthiness direaive issued by the FAA or a service bulletin issued 
by the manufaaurer. We prefer that the defense be Umitcd to noncompliance with an 
FAA airworthiness directive. A service bulletin is within the complete discretion of the 
manufacturer, and the provision as drafted would create an incentive to the mAnufac- 
turer to issue bulletins for liability reasons. An airworthiness directive wilt accomplish 
the purpose of the provision and at the same time give the aircraft owner some protec- 
tion that the FAA will be reasonable in its issuance. The manufecturer always has dte 
prerogative of asking FAA for the issuance of an airworthiness directtve to eonect a 
particular defective condition. 

In conclusion, we would hke to thank the Subcommittee for die cmportunity to ap- 
pear here today in support of S.473, 
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January 5, 1988 



Senator Ernest F. Holllngs 



Contnittee on Conmerca, Science 

and Transportation 
United States Senate 
Washington, DC 2OS10-ei2S 

Dear Chairman Kolllngs: 

Thank you for the opportunity to respond to your a 

questions regarding our Association's position on S. 471, the 

General Aviation Liability Standards Act. 

1. you ask whether our Aasoclation is satisfied that compliance by 
manufacturers with FM ECandardS. which are by law ininimumi 
adequately protects the safety of our menberi as well as other 
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against the manufacturer of a defectlwe i 
negligent or not. Compliance with FAA standards is not a defense 
to either basis of recovery. However, evidence of such complianc 
would be admissible with regard to whether a product was defectiv 
and unreasonably dangerous for its' intended purpose. Our 
Association agrees that such evidence should be admissible for th 
purpose. Our Association does not support an absolute defense of 
compliance with Federal standards. 

2. Vou ask what evidence or assurance does our Association have 
Chat the manufacturers will pass any reduced liability costs onto 
the purchasers of the aircraft. 

m ttie manufacturers. 
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h any saving achieved by S. 473. Furthermore our 
Association, in Ita continuing representation of Its members 
interests, would take whatever other steps ate teasonabla to insur* 
that the savings are passed on to our members. 

Vm are aware of arguments put forth by ths plaintiffs' bai; 
that there ite ht guatantees that the Consumer will be the 
benef iciarlea of any Eaulngs achieved by S 473 We question the 
legitimacy of these arguments We are as much concerned with a 
fair compensation system for the victims of defective aviation 
products as Is the plaintiffs bar In this regard we make bold te 
suggest that our interest is more direct We are also interested 
in assuring a continued supply of aviation products at reasonable 
cost, which does not seem to be any concern of the plaintiffs' 



As we have already indicated, one of the principal reasons for 
support o£ this bill is tc assure the continued availability of 
:ion products at reasonable cost All of olir members are 
jmers of aviation products SoTne of our members have been 
injured by defective aviation products and In the future, may be 
injured or damaged by defective aviation products We feel that 
there is -an opportunity to serve both interests in this legislation 
because the present system is so inefficient, We feel that we can 
insure a fair compensation system for ulctlras of defective aviation 
products at the same time reducing product liability coats. We are 
not at all interested in advancing the financial intereats of the 
manufacturers except to the extent that it serves our members 
Interests, nor do we have any particular interest in reducing the 
financial advantages of the plaintiffs' bar In this Inefficient 

we trust that this adequately responds to yout questions. If you 
require amplification, or If you have any futthot questions, it 
will be our pleasure to respond. 

Senator, perhaps a sunmarr note Is In order. The questions which 
you pose appear to be a reiteration of challenges we have received 
from the plaintiffs bar and for that reason our responaea may 
appear one aided. We «lah to assure you, as well as the 
plaintiffs' bar, chat we appreciate your assistance in preserving 
the rights of oUr members to fair and adequate compensation for 
injury and damage due to defective aviation products. To that end 
we welCMM your and their input We would like to believe that out 
collective efforts have insured that thia legislation does not 
contain some of the so-called "reforms such as caps on damages, 
interference with the contingent fee arrangements and many of the 
other "reforms" inimical to our members interests. We would lite 
to believe that our collective efforts ate responsible for making 
the senate version a better one than the House version We would 
like to believe that we can enlist your and their support tor the 
additional points mentioned In my testimony. Lastly We happily 
remain receptive to any input which will help us represent our 
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January T, 1988 



The Honorable Wendell Ford, Chalnun 
SubcOHilttee on Aviation 
Senate CoMKrce, Science and 
Transportation CcHBtttee 
Untied States Senate 
Washington, DC 2DS10 

Dear Senator Ford: 

GAHA Mas recentljf fltven a copy of a Deceaber 16, 1967, letter 
sent to you by four national consuMer groups. They oppose S. 473 
because they 'fear Its effect on the legal rights of Injured 
passengers and Its Inpact on safety.* 

They Included, as an attachnent, a letter they sent to Senator 
Oanforth In July 1986. They cited somo legltlnate concerns with 
an aaendaent which was a precursor of S. 473; these concerns were 
resolved during mark-up of S. 2794 In 1986, the bill that was 
reintroduced as S. 473. 



^ 
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Four national consimer groups are circulating a letter in 
opposition to S.473, the General Aviation LlabllUy Standards Act 
of 1987, GAMA feels s need to address some of the errors and 
■Isstatemnts 1n their letter, 

GAHA considers It to be a gross misstatement of the Intent of the 
legislation to claim It "...would Mke 1t exceedingly difficult 
In nany cases. If not Impossible, for Innocent passengers and 
their families to receive adequate compensation for the 
horrendous Injuries and deaths associated with general aviation 
air crashes*. This obviously inflarnnatory language Is not 
supported by any facts or Infonnatlon the consumer groups have 
presented or even referred to In present or past statements. 

Their attachnent, the July 17, 1966 letter to Senator John 
Danforth containing their detailed analysis, refers, of course, 
to a different bill. Its main concern, dealing with the innocent 
by-stander issue. Is, of course, taken care of 1n S.473. 
Innocent by-standers are excluded. The argument on 
state-of-the-art and the claim it would Introduce a negligence 
standard where a strict liability standard was desired, though 
mistaken, has lead to a clarification In S.473 that clearly 
preserves the strict liability standard for manufacturers. The 
issue of state of the art. to be viewed In light of existing 
technology, has been changed to the Restatement doctrine of 
"reasonably feasible" In S.473. 

The consumer groups' remaining arguments in their July 17, 1986 
letter cover regulation by FAA and the minimum standards Issue 
(quoting from the Varig decision) and their claim that the 
Industry opposed the regulations it now seeks to hide behind. 
These arguments are virtually Identical to those contained in the 
testimony of the Association of Trial Lawyers of America (ATLA) 
on S.473; they have been rebutted In a separate paper on the ATIA 
testimony. 

The consumer groups have apparently switched their tactic from 

"we represent the consumers of these products" to "we represent 

the passengers who ride In these aircraft." Those who own and 

fly general aviation aircraft, as well as those who ride as 
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passengers with them, are not the unsophisticated, unknowing 
people that the consuner groups nake them out to be. When 
considering how few accidents are In fact caused by design and 
■anufacturlng defects — according to the HTSB — the risk that 
persons who ride In general aviation aircraft take Is indeed 
slight. Nonetheless, they would know that the protection 
provided under the law 1n the case of Injury or death would be 
unlfor* and fair, regardless of where an accident occurs or a 
suit Is filed. This Is a benefit they do not enjoy today. 

The consuner groups go on to address what they consider to be a 
failure In this b111, "...the pressing need for Improved safety 
In the air transport system," citing last year's Aero Mexico 
disaster. The problems that they seek to correct have> 
fortunately, been taken care of by the Caneerce Comnlttee. 
Through your efforts In ensuring that additional air traffic 
controllers will be added to the FAA ranks, and through 
amendments that will require the Installation of Hode C and TCAS 
equlpnent, we hope to see sufficient improvements In our air 
traffic control system to prevent another Aero Mexico disaster or 
anything close to It. The Airport and Airways Improvement 
Amenchients of 1987 will lead to Increased efficiency, 
professionalism and safety in the system. 

We expect that S.473 will eliminate the waguerles and varieties 
of state law that substantially affect the outcome of cases. A 
plaintiff's current ability to choose the most favorable 
jurisdiction In which to bring an action can provide him a 
significant advantage. Under current law', even in cases removed 
to federal court, that federal court must use the substantive law 
of the state In which the federal court resides. 

He expect that this bill win eventually make It clear that, 
within the field of general aviation, all persons will be held 
responsible for their own actions; there will be less opportunity 
to shift liability to a "deep pocket." This recognition will, 
hopefully, encourage aircraft operators and owners to carry 
adequate comprehensive Insurance covering themselves and their 
passengers. This recognition should also encourage those who 
service and repair aircraft to carry adequate Insurance to cover 
errors In their work. If all persons Involved In operating, 
servicing and maintaining general aviation aircraft apply the 
necessary diligence to their jobs, general aviation will, as It 
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has for the past forty-plus years, become safer with the passage 

of time. 

Kith needed corrections to the tort system that today unduly 
favors a few at the expense of the many, liability costs to the 
manufacturers, either through self -Insurance or through purchased 
Insurance, will Hkely stabilize and possibly decrease, making 
aircraft and spare parts available at affordable costs. 
Moreover, If pilots. Operators and repair services are motivated 
to increase their ability protection, the cost per unit of that 
protection will decrease because the insurance burden will be 
borne by a larger population. 

In sumnary , by extending Federal jurisdiction to tort litigation 
of general aviation accidents as S.473 does, all will benefit. 



January 7, 1986 



The Honorable Wendell Ford, Chairman 
Subcommittee on Aviation 
Senate Conmerce, Science and 
Transportation CoMiittee 
United States Senate 
Washington, DC 20S10 

Dear Senator Ford: 

We have reviewed the stateMnt of the Association of Trial 
Lawyers of America presented before your subcowittee on December 
3, 1987. It was offered in opposition to S. 473, the General 
Aviation Accident Liability Standards Act of 1987. 

Their stateaent contains a nunber of stateMnts that are either 
Misleading or untrue. Inasmuch as we did not have an opportunity 
to challenge the ATtA witness, we offer the enclosed in rebuttal. 
We respectfully request this paper be Bade a part of the record. 

He deeply appreciate your interest in the general aviation 
probleM, and look forward to working with you in search of a 
solution. 
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Qensral Aviation 
Msnulscturars Asiociation 



COtWEHTS OH ATLA TESTIHOKY 



A review of the statement of the Association of Trial Lawyers of 
Anerlcst presented before tlie U.S. Senate Conolttee on Coemerce. 
Science and Transportation, Subconnlttee on Aviation, on S.473. 
the "General Aviation Accident Liability Standards Act of 1987", 
on December 3, 1987, is disconcerting. It contains a number of 
statements about the bill, the Federal Aviation Act and FAA's 
certification procedures, as expressed by the Supreme Court of 
the United State In the "Varlg" case, that are not true or 
factual . 

Safety Retiulation 

ATlA's opinion of the purpose of S.473 Includes the last 
paragraph on Page 1, starting with "It is ironic and misleading 
that the justification for Federal Involvement, ,." This Is a 
blatant misstatement of the truth If they mean that "[t]hese same 
people" opposing "...tough, comprehensive regulation by the 
Federal Aviation Administration" are the manufacturers of the 
aircraft. The aircraft manufacturers have continually supported 
federal safety regulation and oversight of design, construction 
and operation of aircraft since the early 1920's. 

Minimum Standards 

The manufacturers' support of safety Is evidenced by our 
involvement In FAA regulatory and educational activities and our 
woric with the FAA In the development of safer aircraft through 
the norma! regulatory process. GAHA's financial and promotional 
support for FAA's Accident Prevention Program, since 1970 (when 
GAHA was fonned). Is but one example of the manufacturers' 
connltment to safety. 

ATLA states on Page Z, the manufacturers "...fall to cite what 
they know Is also true: That the Federal Aviation Act of 1958, 
by its very terms, specifically requires the agency to set only 
minimum standards. Minimum standards do not necessarily 
establish an acceptable level of safety." 
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It Is ATLA who distorts the facts by dellbarately omitting tha 
key. operative words In the Federal Aviation Act. thereby 
misrepresenting the FAA's certification obligations. 



"TITLE VI--SAFETY REGULATIOH OF CIVIL AERONAUTICS 
GEHEBAL SAFETY POWERS AND DUTIES 
Hinlnun Standards; Rules and Regulations 

Sec. 601 [49 U.S. Code UZl}. (a) The Administrator 
Is empowered and it shall be his duty to promote safety of 
flight of civil aircraft in air commerce by prescribing and 
revising from time to time: 

(1) Such minimum standards governing the design, 
materials, workmanship, construction, and perfomance of 
aircraft, aircraft engines, and propellers as may be 
required in the Interest of safety ; 

{i) Such minliman standards governing appliances as may 
be required In the interest of safety ; 

(3) Reasonable rules and regulations and minlmw 
Standards governing, in the interest of safety , (A) the 
Inspection, servicing, and overhaul of aircraft, ai rcraf t 
engines, propellers, and appliances; (B) the equipment and 
facilities for such inspection, servicing, end overhaul; and 
(C) ...the periods for, and the manner in, which such 
inspection, servicing, and overhaul shall be made.... 



(4) . 

(5) . 



procedure, as the Administrator may find necessary to 
provide adequately for national security and safety in air 
connerce." lEmphasis supplied. J 
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It Is cleer that the ttrm "mlnimtun standards" is always qualified 
by the words "in the Interest of safety" or "necessary for 
safety," These qualifiers require FAA to establish a 
Significantly higher standard than Just the 'mlniinun' alleqed by 
ATL». 

Aircraft Certification Responsibility 

To coaipound Its distortion of the Federal Aviation Acti ATLA has 
twisted both the facts and the holdinq In Its excerpts from the 
"Varig" case ( U.S. v. S.A. Empressa De Viacao Aerea Rio Grandense 
VaHq . 104 S. Ct. ?755'. S761 [T9B4)). The correct scope orWe 
Supreme Court's decision in the Varig case Is seen in a 
March 31, 1987 decision by the Federal Court for the Western 
District of Pennsylvania (Behllnji v. U.S. . 20 AVI, 1B136). 
Quoted sections In the BehUng excerpt refer to pages in the 
Varig case. 

"Varig involved a challenge to the FAA's aircraft 
certification procedures. The FAA, acting under a 
regulatory mandate from Congress, had established a 
multi-step scheme for aircraft certification whereby the 
manufacturer was required to obtain a series of certificates 
during the design and production of an aircraft, including 
an 'airworthiness certificate' obtained prior to placing the 
aircraft Into service, and 'suppleinentel type certificates' 
for later alterations to the aircraft. Id, at 804-06. The 
FAA did not have the personnel to Issue all the required 
certificates. Id. at 807. Therefore, Its certification 
system essentially shifted responsibility to the aircraft 
manufacturer to ' develop the p1 ans and sped f 1 cati ons and 
perform the Inspections and tests necessary to establish 
that an aircraft design comports with the applicable 
regulations; the FAA then reviews the data for conformity 
purposes by conducting a "spot check" of the manufacturer's 
work.' Id. at 816-17. In this scheme, the role of the FAA 
Is to police compliance rather than have Its personnel 
perform the entire certification process. The Supreme Court 
held that the discretionary function exception was designed 
precisely to protect the FAA from liability for designing a 
certification process which had to allow for 'such practical 
considerations as staffing and funding'." 
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Both the Varig and BehUng cases were decided on the limited 
Issue of the discretionary exception to the Federal Torts Claims 
Act, FAA was being sued by Varig, a Brazilian airline, for the 
loss of an aircraft due to a fire In the lavatory, on the grounds 
that FftA negligently certified that the lavatory waste disposal 
container would contain a fire. The Behling case Involved a suit 
against FAA for the wrongful deaths of two passengers and the 
pilot of an aircraft that crashed while making an instrument 
approach on grounds that FAA negligently maintained a part of the 
Instrument landing system. An abbreviated version of the Varig 
decision, covering that part of the decision dealing with the 
issue of FAA's Involvement in the certification of aircraft. Is 
attached, A copy of the Behling decision Is also attached. 

Uhen It could not be shown that the FAA specifically examined the 
waste disposal container and had reviewed only some of the many 
certification items, the Court found that It was within FAA's 
discretion to certify aircraft in this manner and the Varig claim 
against FAA was dismissed under the discretionary exception to 
the Federal Tort Claims Act, This case and the current FAA and 
Industry practices do not ". . . .involve a significant degree of 
self-regulation by the industry," 

Neither the Federal Aviation Act nor the FAA's rules permit the 



inspections and tests sub.iect to FAA oversioht and 1 nvol vement 1 n 
any phase of certification in which the FAA chooses to involve 
Itself as the guardian of the public's safety. The FAA 
represents the public -- not the manufacturer ~ In the 
certification process. Thousands of hours of FAA employee time 
1s spent conducting tests of new aircraft types [though not all 
tests), particularly tests Involving performance and handling 
qualities that are critical to the safety of the aircraft. These 
FAA flight test pilots and engineers rely on the manufacturer to 
conduct the Initial flight tests before they take their seats in 
the cockpit. There Is no self- regulation by the Industry, as is 
claimed by ATLA, only a degree of self- certification , subject to 
FAA review and subject to FAA demand to provide additional 
information or data or to repeat. In the presence of FAA, a 
previously conducted test. 
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Antiquated Regulatory Standards _ 

ATLA also Incorrectly claims that the FAA regulatory standards 
ere often "...antiquated* and "...based upon technology dating 
back to the 1940's", "...without governmental incentive for 
nanufacturers to surpass them." It should be noted that 
knowledge Is cianulatlve in character and use. What we learned in 
the 1940's that produces a safe airplane, we keep; what we didn't 
know then and know now, we add to the rules. This Is the 
character of FAA regulations. 

St andards of Liability 
ATLA connents that 5.473 would "...unfairly and without just 
cause t11t the balance..." (P. 3J 1n favor of defendants by 
"[1}mposing a negligence standard and [by] requiring a victim to 
prove what a manufacturer knows or knew or should have known..." 
ATLA inaccurately claims that this bill would Impose a negligence 
standard where one does not now exist under state comnon law. 
The truth is that this bill preserves the negligence cause of 
action and adds to It a strict liability cause of action against 
manufacturers. The concept of strict liability, to be 
established under Section 5{b) of the bill, and the level of 
proof required of a plaintiff, are not new, onerous provisions. 
They are the basic substance of state strict liability causes of 
action as evidenced in the Restatement concept of strict 
liability. 

By linking sections 5(a) and (b), ATLA makes it appear that 
negligence is the only course of action for a plaintiff and that 
the negligence standard of proof is being made more severe. This 
Is patently untrue. Likewise, though state of the art Is 
currently a defense to be considered by a Jury in both negligence 
and strict liability actions under most states' law, the letter 
ATLA quotes in its testimony appears to equate a defense to an 
action with a bar to liability. An airplane tFat was 
unreasonably dangerous and defective would not, by definition, be 
designed or built by a reasonable manufacturer. The state of the 
art -- a moving front of technology — Is not the same as the 
status quo of the past. 

Intended Purpose or Use 
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concerns that under the bill, the plaintiff must prove that the 
aircraft "was being used at the time of the accident for a 
purpose and In a manner for which It was designed and 
manufactured." This Is generally the current law. They also 
allege that the manufacturer would be able to avoid liability 
"...where the plaintiff used the aircraft in a manner slightly 
different than Intended by the inanuf acturer , even though sucn use 
was foreseeable..." (underlining supplied). It is difficult to 
imagine any attorney malting this claim about the bill without 
knowledge that It is either reckless or untrue. 

'Intended use' means used 1n accordance with FAA regulations and 
in accordance with the flight envelope established by the 
manufacturer and listed In the Limitations section of the Pilots 
Operating Handbook which is required to be carried in each 
aircraft and defines the manner In which the airplane may be 
safely used. It Is foreseeable, though unfortunate, that some 
person might use an aircraft to buzz the home of a friend, at an 
altitude Illegal under FAA rules, and strike electrical wires, 
destroying the aircraft and killing the pilot. It has happened, 
but should the manufacturer be liable? Should the manufacturer 
be required to build an aircraft that can withstand the forces 
involved In this dangerous. Illegal activity, and resultant 
Impact with the ground? 

He know that airplanes are operated by pilots who get Into 
weather situations they cannot handle and subsequently crash Into 
mountain sides. Should we make the airplane mountain-proof? We 
cannot. In any practical sense, though It Is foreseeable that 
people win fly aircraft into the sides of mountains. However, 
whatever one may do with his aircraft in a legal, cormon-sense 
manner. In accordance with connonly accepted pilot judgement, is 
within the scope of practical foreseeabllity of both the 
manufacturer and the operator. If there are design or 
manufacturing defects that cause an aircraft to fail when used in 
this manner, the manufacturer would accept liability. 

Crashworthiness 

The ATLA statement that "fmlanufacturers may escape liability - 
even though they know that aircraft crash - simply because they 
do rot intend that they crash" is an Irresponsible 
misrepresentation of the bill . The manufacturers well recognise 
the certification rules of Part 23 and Part ?.S (and the 
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predecessor rules). These rules require that the airplane behave 
In a certain manner and protect the occupants frcwi crash loads of 
a defined nature. Crash protection Js_ part of the certification 
program and the manufacturers rnust prove the safety of the 
aircraft under FAA's defined crash conditions. FftA requires that 
airplanes demonstrate crashworthlness as part of the FAA 
certification regulations, though manufacturers hope that none of 
their aircraft crash, FAA's and industry's concern with 
crashworthlness dates back to the first certification rules, 
promulgated under the Air Comnerce Act of 1926 that became 
effective on December 31, 19Z6. 

It is not the manufacturers who fail to Install shoulder 
harnesses in aircraft that cause injuries from lack of shoulder 
harnesses; it is the refusal of the owner to purchase and Install 
harnesses if none were originally Installed, or the operator's 
refusal to use the harnesses If Installed. Shoulder harnesses 
have been available on general aviation aircraft since the early 
1950's but, like automobile restraints, their use was resisted by 
the operators. As optional equipment, they were not purchased by 
purchasers of aircraft. Since the late 1970's, we have Installed 
them In all newly manufactured aircraft and petitioned the FAA to 
require their use. 

Accident Causes 

An aircraft, new or old. Is an Item whose safety depends on two 
prime factors: Its operator and its maintenance. Poor judgement 
In Its operation or poor maintenance can cause the safest design 
and the safest construction to become lethal. The data compiled 
by the NTSB concerning the primary causes of accidents shows that 
fewer than 71 are the result of design or manufacturing defects. 
This data Is similar to that compiled by accident Investigation 
authorities In other countries. Further, pilot training 
concentrates on copi ng w1 th emergencies . D1 scounti ng the fact 
that aircraft engines, for instance, are operated under far more 
demanding conditions than are auto engines, who expects their 
auto engines will never quit while on the hlijhway? 

Cost vs. Demand 

ATLA Is entitled to Its unsupported belief that Ttlhe decline In 
demand for general aviation aircraft ... Is unrelated to product 
liability law." Though a number of factors affect demand for new 
aircraft, one of the most important Is price. The rising price 
of aircraft, which includes a very significant product liability 
cost element, deters potential customers. Flight schools and 
universities with flying curricula reed additional training 
aircraft and must pay more for used airplanes today than they 
paid for new aircraft in the 1982/83 time frame. Ue must 
recognize that todays new aircraft bear the liability costs for 
the thousands of aircraft that entered the fleet long ago. 

Perhaps, as ATLA says, "...there are still fsicl aircraft in use 
which are unsafe and whose defects should be remedied." If so, 
FAA has the responsibility and authority to ground them and it 
should do so. To hold manufacturers liable for the years of 
neglect, poor maintenance or pilot error Is not the way to 
improve safety or prevent in.iurles. 
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S^Sl NATIONAL^IR TRANSPORTATION ASSOCIATION 

4226 King Sfreef • Alexandria. Virginia 22302 • (703) B45-9000 



December 11, 1987 



The Honoralile Nendell B. Ford, Chairman 

Subcommittee on Aviation 

Senate Comnerce, Science and Transportation Committee 

Onited States Senate 

SH-42e Hart Senate Office Building 

Haahington, DC ZOSiO 

For Tb« Record! D«cwib«r 3, 1987 Subconattt** on 
kvlatlon, H**riiis on S . 473, Th* Ganarkl Aviation 
keddant Liability Standarda Act. 

Dear Senator Ford: 

The National Air Transportation Association represents tti« 
interests of the nation's fixed base operators and air taxi 
airlines. Since HATa Members repair, sell, and own aircraft, 
they are in the unique position of being concerned with both 
manufacturers' and consumers' Interests with regard to the 
subject of product liability. Me appreciate this opportunity 
to comment, foe the record, on the effects of the high cost 
of product liability insurance on the general aviation indus- 
try. 

During the Subcommittee's December 3rd hearing on the 
issue, many witnesses pointed out the tremendous Increases in 
recent years for product liability insurance. Those 
increases have not been limited to airframe manufacturers; 
our Members too have experienced significant increases In 
insurance premi-jiTia . Since FBOs and air tswls typically 
purchase their Insurance as a package (product liability, 
hangar -keepers liability, general liability, etc), and pay 
one premium for that pac)cage, it is virtually impossible to 
identify exactly how much the premiums for product liability 
insurance alone have increased. However, an Association 
survey indicated that 1985 to 1986 increases In NATA Members' 
overall insurance costs averaged 46 percent, with the highest 
increase reported to be 500 percent. NATA Members are indeed 
concerned about the cost of insurance. 



Represonting Commercial Aviation Service and Transportation Companies 
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TtM Honorabls Hwidell H. Ford 
D«CMnbttr 11, 1907 
Page 2 of 2 

He applaud your efforts to address this problem'' wMh Mils 
hearing on the General Aviation Accident Liability Stendards 
Act and lend our full sun>ort to product liability reform. 
There la, however, one area of concern to us of trtiieh you 
should be aware. 

The statute of repose concept, which n&ta endorse*, has 
received much publicity as a tool to elinlnate manufacturers 
from the liability chain after a predetermined period of tine 
has passed. Ne are unsure if the same concept applies to 
non-manufacturers involved in the product liability loop. For 
example, ia a repair station absolved of liability for re- 
pairs made once the statut* of repose has expired? If so, we 
suggest clarifying language be included; if not, we suggest 
it is only fair that repair stations are treated like manu- 
facturers in this regard. He are prepared to assist you and 
your staff to draft such language. 



He appreciate this opportunity to coaa»nt for the record. 
If you need any additional information about the FBO/air taxi 
industry, please contact us. 



Hilliam H. Power 
Vice President, 
Government Affairs 
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Th« Honorabl* Handtll Ford 
Scnat* CoMMkrcc, Sdanca and 

Transportation CoB>ltt*a 
StibcoHMltt** on Aviation 
337 Bart Sanata Oftica Building 
Waabington, DC 20S10 

Daar Chairman Ford: 

Aa four national conausar groupa, wa wlah to raglatar our 
oppoaition to tlia "oanaral Aviation Liability Standard* Act of 

1987", S. 473 tha aubjaot of a racant haarlng bafora your 

SubcoBMittaa on Aviation. Ha oppoaa tbia laglalatlon bacauaa 
wa faar Ita atfacta on tha lagal rlghta of injuxad paaaangara 
and on product aafaty. Thia laglalatlon would aaka it 
axoaadingly mora diffioult. If not lasoaalbla in aany oaaaa, 
for innooant paaaangara and thalr faalllaa to raoaiva adaquata 
coHpanaatlon for tha horrandoua injuriaa and daatha aaaoclatad 
with ganaral aviation air oraahaa, 

Wa baliava paaaangara, or thalr rapraaantatlvaa, ahould 
ba abla to puraua coapanaation for thalr loaaaa froM 
■anufaoturara and aallara undar atata law, not undar thia 
bill. Evan if pUota and ownara wiah to raatriot thalr own 
rlghta to raoovary, aa la Indioafcad by thalr aupport for 
S. 473, auoh raatriotlona ahould not ba appliad againat 
paaaangara, who, through no fault of thalr own, ara injurad by 
vmraaaonably dangaroua and dafaotiva aaall planaa. 

Additionally, tha bill falla to addraaa tha praaalng naad 
for i^rovad aafaty in tha air tranaport ayataa. Tha Padaral 
Aviation AdMlniatratlon'a ayataa for approving and ragulating 
tha daaign and aanufaotura of ganaral aviation aircraft 
fraguantly falla to anaura optlaua aafaty. Laat yaar'a Aaro 
Haicioo dlaaatar ravaalad aoaa olaar aafaty infiraitiaa in tha 
ganaral aviation Induatry, which auggaat tha following changaa 
ara naaaaaaryi Inrovad air oolliaion avoldanoa tachnology on 
ganaral aviation aircraft, raliaf froa air traffic oongaation, 
and Incraaaad policing of ooapllanca with aafaty ragulatlona. 
Rathar than addraaaing any of thaaa coapalling aafaty oonoama, 
tha bill inataad foouaaa aolaly on ravlaiona of liability rulaa 
«diioh will protaot Banufaoturara, at tha axpanaa of paaaangara. 
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W* ar« attaching to thi* lattar joint coiMnta on alMil 
lagialation raportad froa tha Sanata Covaittaa on Coiaarca ir 
tha 9»tta Congraaa. Na would appraciata your including thia 
lattar and our attaebad coaaanta in tha haaring raoord. 

Thank you for conaldaring our viawa. 



f^Lni^ Hl^iLtiuimuL^ 



Cana KljoaalBan Linda A. Lipaan 
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of AMrica (302) 4C3-63e3 

(302) 387-6121 ..y' 
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Attachnent. 



fVashingion. DC 2OS10, September 22. 1986. 

Dear Senator: 

Consumers Union. Public Citizen. Consumer Federation of America, and U.S. PIRG 
respectfully (^pose the "General Aviation Tort Reform Act of 1986." S. 2794 which 
would replace state general aviation produa liability law with federal negligence-based 
standards of liability. This legislation would have an adverse impact on the existing 
safety incentives of the tort system and would impair the ability of general aviation air 
disaster victims, including innocent passengers to obtain compensation for their ii\junes. 
Similarly if S. 2794 were enacted, passengers ii\jured in a defeaive. unreasonably 
dangerous light plane would encounter multitudinous legal obstacles which may deprive 
them of justifable recoveries. 

"Reforms" of the tort system, lilce S. 2794. would significantly reduce a consumer's 
potential for redress in the courts without providing any other, equally elective 
method for obtaining compensation. This legislation drastically cuts back current legal 
rights of those individuals Iruured in a general aviation accident, without adding 
anything back to the product liability system to Till the void. 

(tEGUlATION BY THE FAA 

The General Aviation manufacturers argue that they deserve special treatment 
twcause their industry receives extensive regulatory scrutiny by the Federal Aviation 
Administration. (FAA). While it is correct to assert, as proponents of the bill do. that 
the FAA establishes standards for aircraft design, materials, workmanship, construction 
and performance, the Federal Aviation Act of L958. 49 U.S.C 1421 (aXlXSupp. 198S) 
specifically requires the agency to set only minimum safety standards. Compliance with 
these standards indicates no more than the manufacturer performed the minimum 
effort required to make a produce safe. See RESTATEME^^^ (Second) of Torts '28SC 
(1969) See also Wilson v. Piper Aircraft Corp, 282 Or. 61. 577 P.2d U22 (1978); 
Rucker v Norfolk & Western Railway. 77 III 2d 434. 396 N.E. 2d 534 (1979). 
Coverrunent standards may be outdated or under protective, and may not reflect the 
state of knowledge <A the industry concerning all safety consequences of industry 
practices. 
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More important. FAA regulation often amounts to nothing more than self- regulation 
by the industry. In certirying the design, manufacture and airworthiness of a craft, "by 
regulation, the FAA has made the applicant itself responsible for conducting all 
inspections and tests necessary to deteimine that the aircraft comports with FAA 
airworthiness requirements." (U.S. v. S. A. Empresa De Vlacao Aerea Rio Grandense 
Vang, 467 U.S. 797,104 S. Ct, 2761. 2756 (1984); see also 14 CFR H21.33,21.35 
(19S3}]. As the Supreme Court in Varig explained, the intimate involvement of aircraft 
manufacturers' employees themselves in the certification process is compounded by the 
FAA's own practices: With fewer than 400 engineers, the FAA obviously cannot 
complete this elaborate compliance review process alone. Accordingly, 49 U.S.C. } 13SS 
authorizes the Secretary to delegate certain inspection and certiRcation responsibilities 
to properly qualified private persons. By regulation, (he Secretary has provided for the 
appointment of private individuals to serve as designated engineering representatives to 
assist in the FAA certification process. 14 CFR 5 183 29 (1984). These representatives 
are typically employees of aircraft manufacturers who possess detailed knowledge of an 
aircraft's design based upon their day-to-day involvement in its develc^ment. See 
generally Improving Aircraft Safety 29-30 The representatives act as surrogates of the 
FAA in examining, inspecting, and testing aircraft for purposes of certiftcation, 14 CFR 
i 183.1 (1984). In determining whether an aircraft complies with FAA regulations, they 
are guided by the same requirements, instructions, and procedures as FAA employees. 
FAA Order S110.4 p. ISl; CAA Manual of Procedure S .70(b). FAA employees may 
briefly review the reports and other data submitted by representatives before 
certificating a subject aircraft. Improving Aircraft Safety 31-32: FAA Order 8110.4. p. 
159: CAA Manual of Procedure i 77 

In view of this, it is not surprising that the Supreme Court of California concluded 
in Elswcrth v. Beech Aircraft Corp , 208 Cal Rpu" 874 (1984): 

Here, there can be no question as to the intent of Congress to allow the states to 
apply their own laws in tort actions against aircraft manufacturers for the defective 
design of airplanes, in spite of the face that federal law may have completely occupied 
the field of regulation of aircraft safely and certification. The Federal Aviation Aa of 
19S8 expressly declares that its provisions are not intended to abridge remedies that a 
party may have under state law. (49 U.S.C. i IS06). We are not aware of any 
alteration of the Federal Aviation Aa or of any changes in FAA practices that would 
justify the abridgement of state tort law remedies embodied in S. 2794, 

Finally, it is ironic that the same community of airplane makers and users, known 
for opposing regulation by the FAA. is now seeking to hide behind such regulation as 
a means of avc»ding liability. A comment from the Airline Users magazine, Flying 
illuminates this point: We the users of airplanes, have brought today's accident rate on 
ourselves. For years, waving the "freedom to fly" banner, the general aviation 
community has opposed proposals for rules, regulations, and procedures that could 
have a beneficial effect on safety and thus make flying less expensive. Flying. August 
1984. 

UABIUTY [NSURANCE 

General aviation is not the only endeavor plagued by substantial liability insurance 
rate increases this year. Professions and activities, such as day care centers, nurse 
midwives. school bus companies, commercial fishermen, architects, accountants, 
municipalities, and physicians are similarly affected by the recent crisis in insurance 
affordability and availability. These groups have experienced staggering rate increases, 
despite the fact that negligence, not strict liability is the operative liability standard for 
tort suits against them. The surge in insurance premiums for groups including general 
aviation is the result of the insurance industry's management practices, not any 
particular standard of liability. 

As the Senate Commerce Committee Report on the Risk Retention Amendments of 
1986 emphasized: Witnesses noted that the insurance crisis has arisen during a period 
of hlling interest rales, prior to which ctmipeting insurance companies had been under 
pricing their product in order to maximize cash flow and enhance investment income. 
When interest rates began to fall, companies were forced to increase premiums because 
investment income was no longer compensating for underwriting losses. This practice of 
"cash flow underwriting" was linked directly to the current crisis." (at page 4) When 
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interest rates fell, the insurance industry jacked up rates for all liability insurance 
consumers, not jud those involved in general aviattoit 

LegislatioD like 5. 2794 which seeks to strive the insurance crisis by making it harder 
for victims to recover is totally misdirected. The insurance industry has offered no 
guarantee that premiums will ^1 as a result of Ais bill. Instead of solving the 
insurance crisis for the general aviation industry, the clear result of S. 2794 would be 
more uncompensated victims and unchecked hazards. 

THEISSUEOFStJPPLYANDIXMANDANDSTATUrEOFRB^lSE 

The source of the economic decline of the general aviation industry can be traced to 
the surplus of high qualiQ. used airplanes on the market S. 2794 does not address the 
problems for the industry caused by over supply and reduced demand. The March. 
1986 issue of Industry Week noted that: "A great many good used aircraft remain 
available. e^>ecially at the low end-which reflects a basic industry problem: it nukes its 
planes too well... " 

"Until recently, major technological advances have been rare." 

The Director of Communications at the General Aviation Manufacturers Associatirm 
explained the present eomomic picture for the industry as follows: "It's a rather 
cwrunon c^inion that we probably built too many aircraft in the late seventies in 
response to consumer demand fed by speculation, especially speculation on interest 
rates and rising prices. It's easy now to forget the heady times back then when 
everytxie was scrambling to buy sports cars and seemingly everything else to avoid 
higher prices next year-a classic effea of &st-moving inflation." ...We did enjoy a 
boom in the mid-1960's and mid-to late 1970's that pertiaps douds our cunent view of 
the situauon." (Drew Sieketee, "Letters U> the Editor". Aviation Digest (July 1986). 

To resolve the problem caused by the oversupply of good, high quality used atrraaR 
whidi compete bvorably with the new models, the general aviation inihistiy is se^ng 
an arbitrary cut-off of the right to pursue claims Tot damages. Under Section 7 of S. 
2794. passengers injured in a general aviation accident would not have the right to 
pursue a claim, if the accident involved a small craft or its parts which were more than 
20 years of age. Thus, the bill would automatically cut off remedies even before injury 
or death occurred, or befwe any claim for damages could be reascniably asserted. This 
automatic cut-off would operate to prevent recoveries, irrespective of the usefijl life of 
the general aviation aircraft or the underlying cause of the injury. 

STANDARIK OF U ABILITY 

Section 5. which sets forth the standards of manufacturer liability, dramatically tips 
the scales of justice against the victims of aviation accidenis that result from dangerous 
defects in the aircraft involved Section 5 would upset the proper balance between 
parties to a lawsuit by eviscerating the doctrine of strict liability and creating signiRcant 
barriers to recovery. 

Product liability cases are inevitably complex ones where the manufaaurer's expertise 
and necessarily greater knowledge of the (acts relevant to the issue of a product's 
design and manufaaure create crucial advantages for defendants in the cases. Under S. 
2794. accident victims would be forced to prove not only that a produa was 
dangerously defective (as under the doctrine of stria liability) but other elements of 
liability, evidence for which in many cases can be impossibly elusive. 

Specifically, a number of provisions included in Section S would only make it more 
difficult for plaintifis to take on manufacturers in product liability litigation. 
/. Section 5(1X1X^0 Would tncnaa Plaintiff's Burden 

Section 5 would impose on plaintiffs a significant added burden when they brought 
strict liability claims. Instead of merely having to come forward and show that the 
produa that injured them was defectively dangerous, they would also have to prove, in 
effect, that the condition of the produa was unreasonably dangerous according to 
"ei^neering and ntanufocturing practices... which were reasonably feasible." Most 
courts already pemiit the fea^bility of design alternatives to be considered as part of 
the determination of a proctuct's defectiveness. See e??. Barker v. Lull. Eng inerring 
Co.. Inc.. 573 P.2d 443 {Ca. 1978); Bruce v. Martin-Marietta Corp. & Ozarit Airlines. 
Inc.. 544 F.2d 442 UOth Cir. 1976) <q>plying Maryland and Missouri law). However, as 
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the court \a Barker made dear (he burden or proving that (he product was Dot 
defective in light of what was feasible must rest with the manufacturer. After all. it is 
the manufacturer who is uniquely poationed to undeistand the diaiacteristics of a 
product's design as well as those of any alternatives. It is simply unfair lo require the 
far less qualified of the two parties, the plainfiff. to shoulder the burden of proof in 
this inquiry. 

2. Section S(hXlX^) Narrows Manufacturer Liability 

At the same time. Section S(bXlXA) would narrow the scope of a manufacturer's 
liability for an unsafe product Before a plaintiff could even get his or her case to the 
jury, he or she would have to show not just that the defect was unreasonably 
dangerous in light of what could or should have been possible but that the product 
was defective "according to engineering and manufacturing practices, which were 
reasonably feasible." The use of the phrase "engineering and manufacturing practices" 
comes uncomfortably close to suggesting that the measure of defectiveness would t>e 
the customs and practices of the industry. Even under the negligence context, the law 
has long since rejected the notion that a manufacturer's obligations are limited by 
industry custran or practice. See The T.J. Hooper. 60 F. 2d 737 (2d Cir 1932> (L. 
Hand, J.). 

Any inclusion of a "stateMf-the-an" concept in a strict liability standard, as seaiim 
5 would do. must encompass incentives to produce safer aircraft Defectiveness or 
unreasonable danger must be determined with regard not just to what was known but 
to what could have been knowiL At the same product design must be adjudged with 
regard not just to what was reasonably feasible but to what could have been rendered 
feasible. A nanower formula such as the one included in secUon S would seriously 
undercut manufacturers' incentives for safety. Holding a product to no greater standard 
that reasonable feasibility would mean that the law would not require the manufacturer 
to pudi the limits of "existing technology" of safety beyond current limits— just the 
Opposite of what the doctrine of strict liability must continue to do. 

It is noteworthy that companion legislation in the Senate did not include the phrase 
"in ligth of existing technology" when the Conmierce Committee voted to report the 
bill last week. 

3. Section 5 Would Relieve Manufacturers of the Duty of Producing "Croihworihy" Aircraft 

or Aircraft Capable ofWiihstanding Other Foreseeable Risks 

Section 5(bXlXa) would adjudge the safety design of a craft only in the context of 
its "Intended use" or "Intended purpose." Current law. however, requires more of a 
product: it must be adequate to meet all foreseeable circumstances even if they involve 
uses or misuses that were never intended. This doctrine of foreseeability is 
indispensable lo ensuring the safety incentives created by stria liability. See, e.g.. Larue 
V. National Union Electric, 571 F.2d 51 (Isl Cir. 1978). 

Under cureni law. it would be impossible in virtually any slate coun for aircraft 
owners to argue that either unusual exigencies or pilot boldness, for example, are not 
foreseeable in the use of their aircraft. Nor could they argue that such foreseeable 
factors would not lead to foreseeable deviations in the use of the aircraft from "the 
purpose and ... manner for which it was designed and manufacturerd." From the point 
of view of safety, particularly the safety of innocent passengers who have no control 
over such exigencies or deviations, it is critical thai manufacturers continue to be 
obliged to make products ihai can accommodate the risks that result from such 
deviations. Unfortunately, section 5 would relieve manufacturer's of this obligation. 

This doctrine is particularly vital in the area of general aviation because 
"foreseeability" helps to ensure that aircraft are designed to be "ctashworthy". If the 
design of craft were considered only in the context of their intended use (i.e.. used to 
fly, not to crash) then aircraft would not have to be designed, as they are now, to 
protect occupants from injuries m crashes. Meil v. Piper Aircraft Corporation. 658 F.2d 
787 (10th Cir, 1981): Duncan v. Cessna Aircraft Co. 632 W.W.2d 375 (Tex, App, 
1982). See Larsen v. General Motors Cocp , 391 R2d 495 (8th Cir. 1968) Indeed. 
courts fashioned the ccncept of "crash worthiness" as a design element required for the 
foreseeable risks created by aircraft and automobiles precisely in response to 
manufacturers' arguments that air and auco crashes were not among the intended uses 
of planes and cars. In Duncan, for example, an easily correctable design ftaw In the 
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occupant seats led to death in a iow-speed plane crash. The manuEuiurer sought to 
escape liability in pait on the ground that the accident was not an intended use of the 
ctafL Dermii^ foreseeability very broadly, the court ruled thai die manufocturer had to 
be held liable for foreseeable, if unintended, mishaps. 

KIIKT AND SEVERAL UABIUTY 

S. 2794 would arbitrarily restrict recovery in general aviation accidents by 
substantially limiting the liability of defendants who ^lare responsibility for [he 
accidents. Rather than allow injured parties to recover all their damages from a 
defendant who is substantially responsible for the injuries, as under the widely accepted 
state law rule of jcHnt and several liability. S 2794 would limit defendants' financial 
exposure to the exact percentage of damages that plaintiffs can prove each defendant 
re^wnsible for 

Section 6's rule of comparative responsibility would hold the innocent victims of 
general aviation accidents— instead of the manufacturers, suppliers, maintenance 
personnel or pilots who caused the accident— financially re^mnsible for the portion of 
damages attributed to "nonparties" (e.g.. insolvent manufacturers, under- or un-insured 
suppliers and employers immune from lawsuits under workers' compensation laws). 
This rule of law would leave general aviation accident victims undercompensated by 
limiting the liability of defendants whose conduct, by itself was sufficient to cause the 
entire accident or was an essentia] factor in causing the accident 

We believe that victims' interests in fijll. fair recovery are best served by 
preservation of the common law doctrine of joint and several liability. Under state law. 
joint and several liability applies only when there is ao indivisible harm resulting from 
the condua of more than one party. A victim suffers indivisible harm when multiple 
parties— like airplane parts manufacturers, assembly personnel and pilots— engage in 
injurious conduct, yet the conduct of any one of the parties in itself could cause the 
entire injury, or the conduct of eadi party was an essential cause of the injury. 
Because responsibility for the kinds of injuries resulting from aviation accidents cannot 
be logically divided among the defendants, it is unMr to condition plaintiff' recovery 
on proving the precise responsibility ' of each defendant 

COt4CLi;StON 

The General Aviation Accident Liability Standards Act would create reduced liability 
rules for manufacturers of general aviation aircraft. The proponents of the legislation 
have provided no demonstration that the existing state standards have been applied in 
an unreasonable manner. Nor have they shown that the pr<^)ased legislation would 
reduce insurance costs In contrast, it is clear that the legislation would leave injured 
passengers without adequate compensatitxL Equally important, relaxing liability 
standards could only result in decreased incentives to design and manufacture safe 
aircraft. 

Thank you for consideration. 
Sincerely. 

Linda A Lipsen, Legislative Counsel. Consumers Union: Joseph GoRman, Sta^ 
Attorney, Public Citizen Congres Watch; Pamela Gilbert. Staff Attorney, U.S. PIRG; 
and Gene Kimmelman. Legilsative Director. Consumer Federaticn of America. 
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